IN THE UNITED STATESDISTRICT COURT FOR THE
SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

CRAIGPITTMAN, etd., )
Plaintiffs, )
V. ) CIVIL ACTION NO.: 00-0865-CB-L
RANDALL L. COLE, et d., )
Defendants. )
ORDER

This case is before this Court upon Plaintiffs motion for a preliminary injunction under RULE 65
of the FEDERAL RULESOF CiviL PROCEDURE to prevent Defendants, Alabama Judicia Inquiry Commission
(*JC’) and Alabama State Bar-Office of Generd Counsd (*“ASB”), from enforcing allegedly
uncondtitutiond “enforcement policies’ contained in their respective Advisory Opinionsin violation of the

FIRsT AMENDMENT of the UNITED STATES CoNsTITUTION (“U.S. ConsT.”).! Spedificdly, this matter

For smplicity, this Court will refer collectively to the respective Defendants who are individual
members of the Alabama State Bar (“ASB”) and/or Alabama Judicid Inquiry Commission (“JIC”)
entities, as ASB Defendants or JIC Defendants. However, this Court is aware and takes specid note
that neither the JIC nor ASB, as the entity itsdlf, are a party to this action. Moreover, this Court adds
that as the individual members of these bodies are sued as individud defendantsin their officid
capacities, the ELEVENTH AMENDMENT presents no bar to Plaintiffs claims for actions seeking
declaratory and injunctive relief againgt sate officids for dleged violaions of federa law; however, the
ELEVENTH AMENDMENT does preciude plaintiffs from obtaining monetary damages from individud
defendants in their officid capacities. See Beadey v. Alabama State Univ., 3 F. Supp. 2d 1304, 1307
(M.D. Ala1998). In determining whether suits againg dtate officids are in truth suits againg the Sate
and thus outside of federa courts jurisdiction, the U.S. Supreme Court has distinguished between
cases in which monetary damages as opposed to injunctive rdlief is sought. See Cate v. Oldham, 707
F.2d 1176 (11th Cir. 1983), cert. question answered, 450 So0.2d 224 (1984) (noting that generally
thereisno violaion of the ELEVENTH AMENDMENT when injunctive relief is sought as the only remedy
and the gateitself is not a named party).




comes before this Court on Paintiffs Verified Complaint (Doc. 1) and Motion For A Preliminary
Injunction (Doc. 3) in addition to PlaintiffS Motion To Consolidate Hearing On Paintiffs Mation For
Preiminary Injunction With Tria On The Merits Of Rantiffs Verified Complaint (Doc. 5); Defendants
Motion To Dismiss (Doc. 13)? and Objection To Plaintiffs Motion To Consolidate (Doc. 16);® and,
Defendants Objection To Consolidation (Doc. 19)* and Motion To Dismiss® (Doc. 20).°

This Court, cognizant of the importance of this matter and after careful consderation of al the

issues, findsand it ishereby ORDERED that the Defendants Motions to Dismiss are now MOOT as

2Asto only Defendants J. Anthony McLain, Caine O'Rear, |11, David R. Boyd, W. Scott
Donddson, and Blake R. Lazenby (ASB Defendants).

°ld.

“Asto only Defendants Hon. Randdll L. Cole, Hon P. Ben McLauchlin, Jr., Hon. James M.
White, Norman E. Wadrop, J., J. Mark White, Lee E. Portis, David Scott, and Greg Sullivan (JIC
Defendants).

°ld.

*Maintiffs Motion for a Temporary Restraining Order (“TRO”) (Doc. 2) was previoudy
DENIED by this Court on September 27, 2000, because the Plaintiffs failed to show any immediate or
irreparable injury that would result befor e the parties could be heard in opposition and that the
Faintiffs counsd falled to certify to the court in writing efforts made to give notice to the adverse
parties or the reasons supporting a clam that notice should not be given. (Doc. 6). This Order will not
address any aspects of either party’ s argument which pertain to the prior TRO request.

Moreover, asto Plantiffs Motion To Consolidate Hearing On Plaintiffs Motion For
Prdiminary Injunction With Trid On The Merits Of Flaintiffs Verified Complaint (Doc. 5), Defendants
Objection To Pantiffs Mation To Consolidate Hearing On Plaintiffs Motion For Preliminary
Injunction With Tria On The Merits Of Plaintiffs Verified Complaint (Doc. 16) and Defendants
Objection To Consolidation Of Preliminary Injunction Hearing And Trid On The Merits (Doc. 19),
based on the arguments presented at the preliminary injunction hearing, this Court finds and it is hereby
ORDERED that Plaintiff’s Motion To Consolidate is due to be DENIED and as such, this Order will
not address or encompass elther party’ s arguments as to consolidation. This Court findsthet it isin the
interests of justice to preserve the judicia process and avoid a premature adjudication on the merits.
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Rantiffs Motion For A Preliminary Injunction is due to be GRANTED for the foregoing reasons as
follows.

I. BACKGROUND
A. Procedural History

On September 26, 2000, Plaintiffs filed a complaint and preiminary injunction motion aswell as
a motion to consolidate. (Docs. 1, 2, and 5). The JC and ASB Defendants objected, filing their
respective motions to dismiss, oppostions to the preliminary injunction, and objections to consolidation.
(Docs. 13, 15, 16, 18-20). On October 10, 2000, this Court held a hearing on the Plaintiffs requested
preliminary injunction and at thet time, granted the ord motion made in open court by the Defendants to
dismiss Defendants O’ Rear, Boyd, Donadson, and Lazenby, individud members of the Alabama State
Bar, from this action (Doc. 32).”

B. Factual History

Thisaction arises out of the Plantiffs 2000 candidacy for various judicia seets on the Alabama
Court of Civil Appeds and the Alabama Court of Crimind Appeals, aswdl asfromthe Chrigtian Codition

of Alabama s(“CCA”) desireto publish voter guides regarding judges and judicia candidates® Plaintiffs

"Thus, the only remaining ASB Defendant is J. Anthony MclLain, ASB Office of Generd
Counsd.

8The arigind CCA survey questionnaire, which al Plaintiffs received, initialy included thirty (30)
questions and it is upon those thirty (30) questions, which the JIC and ASB rendered their Advisory
Opinions. However, now, the CCA has stipulated that it has withdrawn fifteen (15) of the
original questions, stating that it will neither publish nor request responses to those withdrawn
guestions. The CCA has determined that they only wish to obtain responsesto, and publish, the
following questions [4, 5, 13, 16-24, 26, 29 and 30] in voter guides before the November 7, 2000
election, to which ajudge or judicid candidate isto respond “Agree,” “Disagree,” “Undecided,” or
“Dedine” This Court’s Order granting the preiminary injunction only applies to the remaining fifteen
(15) questions noted herein.



filed this action under the Civil Rights Act of 1871, 42 U.S.C. § 1983, and the FIRsT and FOURTEENTH
AMENDMENTS, contending that the Defendantsviolated their rightsof free speech, as findingsincluded in
two Advisory Opinions issued by the Defendants alegedly establish an uncongtitutional “as-applied”

interpretation of the ALABAMA CANONS OF JUDICIAL ETHICS (“CANONS”) resulting in an * enforcement

Thus, only the following fifteen (15) questions are the potentia subject of CCA publication.
These questions ask: (4) “Secondary school-based clinics should dispense birth control devices
without requiring prior parental natification and consent[;]” (5) “The faith or rdligious bdliefs of ajudge
should play no role whatsoever in her or hisjudicia decisond;]” (13) “Leaving asde entirely the
relevant U.S. Supreme Court and/or Alabama Supreme Court precedent about legal status of an
unborn child, | as an individud believe that an unborn child is afdlow human being, imbued with a soul
by its Creator[;]” (16) “Setting asde my obvious and acknowledged duty to strictly construe and
enforce the acts of the legidature, | am persondly opposed for mora and religious reasons to the
edtablishment of gambling in this state for any reason[;]” (17) “The ABA House of Delegates has
passed various policy resolutions supporting strong federal gun control measures, to include federa
licensng requirements for gun purchasers, increased federd taxes, periodic reviews of the digibility of
handgun owners, and waiting periods for the purchase of firearms. Asagenera métter, | support the
ABA'’s pogition on handgun control[;]” (18) “The state should require the regidtration of firearms and
the licenang requirements of firearms ownery;]” (19) “The ABA House of Ddegates passed a policy
resolution in February 1999, supporting the enactment of legidation and public policy providing that
adoption shdl not be denied on the basis of sexud orientation if in the best interest of the child. |
support the ABA’ s position on thisissue];]” (20) “Marital benefits provided by employers should be
extended to domestic partners regardless of marital status or sexud orientation[;]” (21) “1 support
adoption of afederd condtitutional amendment permitting officidly sanctioned non-coercive student led
prayer in public schools and at public school sporting eventy;]” (22) “Severd years ago, the ABA
House of Delegates passed a policy resolution urging reauthorization of the Nationa Endowment of the
Arts (NEA) with no restrictions on the content, subject matter, message or idea of what the endowment
may fund. | do not support the ABA’ s position on reauthorization of the NEA[;]” (23) “Desecration of
the American flag has been determined to be protected political speech under the First Amendment. In
order to protect the American flag from desecration | would support adoption of afederal condtitutiona
amendment to that effect[;]” (24) “Some proof of identification should be required in order to vote;]”
(26) “Asajudge, | would have no philosophica objections to reducing a verdict, which is excessve
under the applicable law[;]” (29) “Alabama s reputation for ‘lawsuit abuse’ and ‘Tort Hell,” as
described severa years ago in some nationd publications, has harmed economic development efforts
and job creation[;]” and, (30) “According to the August 2000 issue of the ABA Journd, 33 States
have st caps or limitations on the amount of money that juries can award. Placing limitations on jury
awards puts the future of the jury system in serious jeopardy.”
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policy”® which dlegedly precludes judges and judicia candidates from responding to, and the CCA from
recelving and publishing responses to, the origind CCA thirty (30) question survey questionnaire.

The Rantiffs include: Craig Pittman, Greg Shaw, and Alice Martin, Alabama residents and
candidatesfor statewidejudicid officesin Alabama s upcoming November 7, 2000, dection;*° the CCA,
anon-profit, non-partisan, education and lobbying organization that publishes voter guidesto educate its

members and other citizens about candidates for public office™* and, Judge John Crawley,'? Alabama

°At thistime, this Court does not make a determination as to whether the Advisory Opinions
congtitute an “enforcement policy,” as dleged; instead, this Court only assesses the opinionsin light of
their impact on the Plaintiffs ability to engage in free speech under the more narrow standards for
ganding and to grant apreliminary injunction. Seeinfralll. B-C.

1Craig Pittman is an atorney campaigning to be elected to Place 1 on the Court of Civil
Appeds. (Compl. 16). Greg Shaw is an attorney campaigning to be elected to Place 1 on the Court
of Crimind Appedls. 1d. Alice Martin isan attorney campaigning to be eected to the Court of
Crimind Appeds. 1d.

"The CCA intends to publish voter guides on the candidates before the November 7, 2000,
election day, which would contain answers to certain questions posed to judges and judicid candidates
from survey questionnaires mailed to each incumbent and candidate for judicid office on August 30,
2000. (Compl. 1 10).

123udge Crawley’ s Mation For Permissive Intervention seeks relief from the J C enforcement
policy as contained in Adv. Op. 00-763, issued Sept. 8, 2000. (Doc. 11 at 2). He dlegesthat the
JC s“enforcement policy” is unconditutiond in that it infringes upon his protected speech rights under
the FIRsT AMENDMENT: the JIC's “enforcement policy” hindersjudicid candidates free speech by
interpreting CANONS 2A, 3A(1), 3A(6), 7B(1)(a) and 7B(1)(c), as prohibiting candidates from
expressing their views on legd and political issues and specificdly, from responding to the CCA
guestionnaire that seeks to ascertain candidates views on particular issues. 1d. Moreover, Judge
Crawley notesthat the CCA questions at issue relate to the candidates personal and judicia
philosophy (questions 5, 13, and 30), aswell astheir views on socid issues commonly mentioned in
public and political debates (questions 4, 16-24, 26, and 29). Id. Judge Crawley answered the CCA
guestionnaire and returned his answers to the CCA office as requested, and presently argues that he
fears disciplinary action, asthe JIC “falled to ddinegte the particular Canons each question violated[,]”
finding only that judicid candidates should not respond to any of the questionsin CCA’s questionnaire
“other than by checking the opinion indicating that the candidate declines to respond to the questions
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resdent and judge on the Court of Civil Appedls, who is currently campaigning for re-election and is
presently a member of the JIC.

The Defendants indude; Randall L. Cole, Norman E. Waldrop, Jr., James M. White, P. Ben
McLauchlin, Lee E. Portis, David Scott, Greg Sullivan, and Mark White, sued in their officia capacity as
individud members of the Alabama JIC, which was created by ALABAMA CONSTITUTIONAL
AMENDMENT No. 581 8 6.17 and pursuant to § 6.17(b) has the “authority to conduct investigations and
receive or initiate complaints concerning any judge of a court of the judicid system of . . . . [Alabama];”
and, J. Anthony McLain, sued in his officid capecity as ASB Generd Counsd, who may initiate
proceedings regarding disciplinary procedures administered by the Alabama Disciplinary Commission
pursuant to ALABAMA RULES OF DISCIPLINARY PROCEDURE, RULE 1(8)(1) and 3.2

1. DISCUSSION

“Thelaw isnot a series of calculating machines wher e definitions and answer s come tumbling
out when theright leversare pushed.”

A. Background

1. Arguments

Paintiffs alege that this action for declarative and injunctive reief arises under the FrsT and

FouRTEENTH AMENDMENTSas the case concerns the condtitutiondity of “ enforcement policies’ contained

posed.” Id.

¥The ALABAMA RULES OF PROFESSIONAL CoNDUCT aso provide disciplinary procedures for
atorney candidates for judicid office, who fail “to comply with the Alabama Canons of Judicia Ethics”
See ALA . RuLEs Pror. ConDucCT, RULE 8.2.

14See William O. Douglas, The Dissent: A Safeguard of Democracy, 32 J. Am. Jup. Doc. 104,
105 (1948).




in the JC and ASB Advisory Opinions which alegedly accomplish an uncondtitutiond “as-gpplied”
interpretation of the CANONS inviolaionof the FIRST AMENDMENT, because the “poalicies’ infringe upon
the CCA’sand judicia candidates rights to free and protected speech. (Compl. 11 1-2). Specifically,
the Plaintiffs contend that the JIC and ASB’ s enforcement policy” chillsjudicid candidetes free speech
by interpreting CANONS 2A, 3A(1), 3A(6), 7B(1)(a), and 7(B)(c), to prohibit candidates fromexpressng
their views on legal and political issues and from responding to the CCA questionnaire that seeks to
ascertain the candidates' viewson certainissues. 1d. 2. Plantiffsaso arguethat the* enforcement policy”
prohibits the CCA fromreceaiving the judicia candidates responses, which in turn prohibits the CCA and
its members from receiving and publishing such political speech. 1d.

Incontrast, the JIC Defendants argue that the CCA questionnaire™ isintended “togive itsmembers
and the public an idea of how a judge might rule on certain hot button issueq,]” as “[i]f it does not
accomplish that purpose, then it has no vaue™® (Doc. 18 at 5). The JC Defendants argue that it is
apparent the CCA wants to know in advance how judges will rule on certain issues, but “the Canons
require that judges maintain not only independence of thought with respect to al issues, but also the
gpparent independence of thought.” Id. The JC Defendants note:

[v]irtudly ever case cited by Plaintiffsin ther injunction memorandum recognizes the compeling
date interest in ensuring the independence of the judiciary as wdl as the appearance of

15The J C Defendants add that the form of the questionnaire is troubling as “[jjudicid
candidates should not be pressed into committing themselves to a one-word answer to questions of this
nature],]” because “[t]he question as asked offendsthe Canons.. . ..” (Doc. 18 & 5).

5The J C Defendants note that “[w]ithin the last 10 years, judicia campaignsin Alabama have
deteriorated, with Plaintiffs lawyers and business interests generdly accusing one another of eecting
representative judges, rather than independent judgeq,]” and “[t]his development undermines the
credibility and public confidence in the judiciary.” (Doc. 18 & 5).
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independence. The casesrecognizeacompeting interest inacandidate’ sright to expresshisviews,
and the cases reflect tenson and disagreement as to how those competing interests must be
bal anced.

Further, the ASB Defendants argue that the CCA questionnaire calsfor a*‘ promise of conduct
in officg or an announcement of the candidate’ s conclusions of law on issues that the candidate would be
caled uponto decide as ajudge.” (Doc. 15 at 11). The ASB Defendants note that “[i]t is only those
quedtions . . . that the Alabama Rules of Professonal Conduct would prohibit the candidate from
answering[,]” and that “[n]othing in the opinion prohibits judicial candidates or even suggests that the
candidates should not respond to the questionnaire.” Id. The ASB Defendants contend the opinion
“merdy advisesthat most of the questions call for responses that are prohibited under the Canons. . . and,
consequently, theRules. .. .” 1d. The ASB Defendants add that “[o]bvioudy, the CCA understood that
the questions could be considered improper for judicid candidates,” because the questionnaire provides
a ‘declineg option if the candidate believes to respond would be violative of the CANONs. 1d. As such,
the ASB arguesthat the Plantiffs claim that the informal Advisory Opinion“chills’ the ability to answer to,
aswdl asrecaive and publish, questionnairesin the CCA voter guide, “is based on a mischaracterization

of thefacts” 1d.



2. Relevant ALABAMA CANONS OF JubiclAL ETHIcs (“ CaNoNs™ )Y

Pursuant to the ALaABamA ConsTiTuTION Of 1901, as amended, the JIC and the Court of the
Judiciary were established to enforce the CANONS,*® which govern the character and conduct of judges
and judicia candidates in the State of Alabama and have the force and effect of law. See ALA. CoNsT.
oF 1901, AMEND. 581, 886.17 and 6.18. The Supreme Court of Alabamaadopted the CANONSIN1976,
as acode for judges and judicia candidates, and a declaration of that which the people of Alabama have
aright to expect of them. See CANONS PREAMBLE (effective February 1, 1976). Additionaly, pursuant
to the ALA. ConsT. AMEND. 581, “[t]he Supreme Court shdl adopt rules governing the procedures of the

[JC] commission.”*® See ALA. ConsT. AMEND. No. 581 § 6.17(c).

"The CANoONS ensure that only those persons with the highest ethical standards be maintained
as judges within the judiciary, and the State of Alabama provides for the regulation of judicid ethics by
certain rules and procedures. To this end, the Supreme Court of Alabama promulgated the CANONS
and RuLEs oF PrROFESSIONAL PROCEDURE Which together, govern the conduct of judges. Notably,
CaNON 7C proclamsthat “[i]f such filing is permitted by law, a complaint dleging a violaion of this
Canon 7 shdl be filed with the Judicid Inquiry Commisson.” CANON 7C(2) providesthat a complaint
for aCaNoN 7 violation“. . . filed with the [JIC] . . . or the[ASB] . . . during the course of acampaign
for dection shdl be given priority by that inditution, and every effort shal be made to render adecison
on the complaint during the course of the eection campaign.” See CANON 7C(2) (Amended effective
October 1, 1990; January 1, 1998; July 1, 1998).

BCaNONS oF JupiciAL ETHics, Effective February 1, 1976, Including Amendments Received
Through May 1, 2000.

¥The JC operates Smilar to agrand jury in that it is convened permanently as an independent
agency, with authority to conduct investigations and receive or initiate complaints concerning any judge
of acourt of the judicid system of Alabama. See ALA. ConsT. OF 1901, AMEND. 581, § 6.17(b).
The JC hasjurisdiction over dl gate judges but it * cannot impose discipline on judges’ so thet in the
event that amgority of the members of the JC decide a*“reasonable basis’ exissto charge ajudge
with violations of any CaNONSs, the JC shdl file acomplaint with the Court of the Judiciary. (Doc. 18
a 1-2). The Court of the Judiciary, then, in turn, meetsto hear complaintsfiled by the JC. 1d. 8
6.18(a). Pursuant to ALA. CoNsT. AMEND. 581 § 6.18(a):



The Alabama code of legal ethics, as cast in the CANONS, declares the following. CANON 2A,
entitled, “A Judge Should Avoid Impropriety And The Appearance Of Impropriety In All His Activities”
expounds that “[a] judge should respect and comply with the law and should conduct himsdlf a dl times
in amanner that promotes public confidenceinthe integrity and impartidity of the judiciary.” Additiondly,
the accompanyingcommentary providesthat * [p]ublic confidenceinthe judiciary iseroded by irresponsible
or improper conduct by judgeq,]” so that:

[a] judge mugt avoid dl impropriety and appearance of impropriety. He must expect to be the

subject of congtant public scrutiny. He mugt . . . accept restrictions on his conduct that might be

viewed as burdensome by the ordinary citizen and should do o fredly and willingly.
See CANON 2A (Commentary).
Moreover, CANON 3, entitled, “A Judge Should Perform The Duties Of His Office Impartialy And

Diligently,” satesthat:

[t]he judicid activities of a judge take precedence over his other activities. His judicia duties
indude dl the duties of his office prescribed by law. In the performance of these duties, the

[t]he court shall be convened to hear complaintsfiled by the Judicid Inquiry Commisson. The
court shal have authority, after notice and public hearing (1) to remove from office, suspend
without pay, or censure ajudge, or apply such other sanction as may [sic] prescribed by law,
for violation of a Canon of Judicid Ethics, misconduct in office, failure to perform his or her
duties, or (2) to suspend with or without pay, or to retire ajudge who is physicaly or mentaly
unable to perform hisor her duties.

Moreover, “[@ judge aggrieved by adecision of the Court . . . may gpped to the Supreme Court. The
Supreme Court shal review the record of the proceedings on the law and the facts” See ALA CONST.
AMEND. 581 § 6.18(b). Additiondly, “[t]he Supreme Court shal adopt rules governing the
procedures of the Court . . ..” 1d. 8§ 6.18(c). However, the JIC Advisory Opinions may be considered
by any court, “but are not biding on the Court of the Judiciary, or on any other court” and Court of
Judiciary decisions may be appealed to the Alabama Supreme Court. (Doc. 18 at 1-2).

2This Court's analysis of the CANONS is limited to those provisions which were evauated by
the JC and ASB and which are referenced as the subject of contention in this case.
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following standards apply: . . . [A(1)] A judge should be fathful to the law and maintain

professional competenceinit. He should be unswayed by partisan interests, public clamor, or fear

of criticiam.
See CANON 3A(1).

Assuch, the judge has*[t]he duty to hear dl proceedings farly and with patience’ as “[c]ourtscan
be efficient and busnesdikewhile being patient and deliberate.” See CANON 3 (Commentary). CANON
3A(6) dso articulates that:

A judge should abstain from public comment about a pending or impending proceeding in any

court, and should require smilar abstention on the part of court personnel subject to his direction

and control. This subsection doesnot prohibit judgesfrommaking public statementsinthe course
of their officid duties or from explaining for public information the procedures of the court.

Further, CANON 7B, entitled, “A Judge Or A Judicid Candidate Shdl Refrain From Politica

Activity Inappropriate To Judicia Office,” provides that under 7B(1)(a) as relates to campaign conduct:
[a] candidate for judicid office. . . (a) [s]hal maintain the dignity appropriate to judicid officd ]
... [and] (c) [s]hal not make any promise of conduct inoffice other than the faithful and impartia
performance of the duties of the office; shdl not announce in advance the candidate’' s conclusons
of law on pending litigation; and shall not misrepresent his or her identity, qualification, present
position, or other fact.

See CanoN 7B(2)(c).

3. Relevant Advisory Opinions

Specificdly, with the aforementioned CANONS in mind, this Court may now turn to the literd text

of the JIC and A SB Advisory Opinions,? whichinterpret various provisons of the CANONS to the origind

21J1C RuLE 17 provides the JIC may issue advisory opinions as to “whether certain specified
action contemplated or proposed to be taken by [ajudge] may condtitute a violation of the Canons. .
. See Ex Parte Baogun, 516 So.2d 606, 609 (Ala. 1987), abrogated by (recusal of judges maotions
on gpped only) Ex Parte Crawford, 686 So.2d 196 (Ala. 1996), on remand to 686 So.2d 199 (Ala.
Crim. App. 1996). The JC opinions are rendered for the benefit of ajudge and are admissible on
behdf of ajudge, should he act consstent with the opinion and then have a disciplinary proceeding
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CCA 30 questions survey questionnaire, findingalegedly uncongtitutiona “ as-applied” assessments.” The
JIC first addressed the issue of questionnairesissued to judicid candidates in Advisory Opinion 94-537,
on December 1, 1994. The JC, by unanimous decison, determined that questionnaires submitted to a
candidatefor judicid officeduring a political € ectioncampaign canbe problematic, as*[t]he generd sense
of these [ethics advisory] opinionsis that anything that could be interpreted as a pledge that the candidate
will take a particular approachindeciding cases or aparticular classof casesis prohibited.” (JC Ad. Op.
94-537 & 1). The JC continued, stating that:
[m]ost advisory opinions addressing the use of questionnaires in judicid campaigns strongly
disapprove of the practice. . . . judicid candidates have been advised to refuse to respond to
questionnaires from political organizations concerning gun control, abortion, the Equa Rights
Amendment, regulation of condominiums, and the right to work.
Id.

The JIC dso noted that usudly, judicid candidates* may nather initiate discussionof specific recent cases

nor respond to questions concerning such cases.” 1d.

brought againgt him for that conduct. Id. Additiondly, “[slimilar to an advisory opinion by this
[Alabama Supreme] Court pursuant to § 12-2-10, Code of Alabama (1975),” the JIC's “advisory
opinions are not binding and do not affect a party’ srights or remedies.” 1d. (diting Alabama Educ.
Assnv. James, 373 So.2d 1076 (Ala. 1979); and, Opinion Of The Justices, 198 So.2d 269 (Ala.
1967)). Indeed, “[w]hile this [Alabama Supreme] Court will consder the opinion of the [JIC] . . . we
are not bound by it.” 1d.

220n September 8, 2000, the JIC issued Advisory Opinion 00-763, regarding “ Answering
Questionnaire To Be Used In Preparation Of Organization’s Voter Guide,” finding that judicia
candidates should decline to respond to any of the questions set forth in the CCA questionnaire.
(Compl. §12). On September 11, 2000, the ASB Office of General Counsdl issued an informal
Advisory Opinion stating that responses to the survey questionnaire would congtitute a direct violation
of CaNON 7B(1)(c) and the RuLES oF ProFESSIONAL CoNDUCT, RULE 8.2, and thus prohibited
responding to the questions. 1d. 114. The “enforcement policies’ aleged are the aforementioned
interpretations of the CANONS, “as-applied,” to the CCA questionnaire.
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Moreover, on September 8, 2000, the J C issued Advisory Opinion00-763, asto whether judicid
candidates could respond to this particular CCA 30 questions survey questionnaire at issue here, which
wasto be used inpreparation of the CCA’ svoter guide. The J C determined that judicia candidatescould
not respond, “except to decline to answer the inquiriespresented.” (JIC Adv. Op. 00-763 a 1). TheJIC
characterized the CCA questionnaire, as inquiring:

about whether the candidate’' s views are consstent with various United States Supreme Court
rulings, and how the candidate would apply those rulings, whether the candidate would uphold as
condtitutiond certain hypothetica statutory provisons, what the candidate’ s interpretation is of
certain provisons of the United States and state condtitutions; and that the candidate’ s views are
on such palitica topics as legdized gambling, gun control, sexual orientation, prayer in public
schoal, the National Endowment of the Arts, voter identification, tort reform, abortion, and class
action lawsuits.

Id.
The JIC noted that it previoudy addressed the subject of questionnaires in 1994 and at that time,
“concluded that judicid candidates should not respond to questions concerning issues that are likey to
come before themintheir judicid capacity.” 1d. The JC aso stated then, that “an expression of intent to
disregard precedent would be unethica.” 1d.
In addressing the recent inquiry as to the specific CCA questionnaire, the JIC reviewed CANONS
7B(1)(a) and (c), 2A, 3A(2) and (6). 1d. at 1-2. The JC found that:
[t]he inquires under consideration in the questionnaire at issue cal for or appear to solicit the
judicid candidate' s predisposition toward specific legd views on matters pending or impending
before any number of trid and gppellate courts. Some of the questions cdl for the candidate to
comment on issues that are likdy to come before the candidate if elected judge. A judge's
response to such questions would clearly violate Canon 3A(6) . . . .
Id. at 2 (dting In Re Matter of Sheffied, 465 So.2d 350, 355 (Ala 1984), reh’'g denied (1985); and,

Riddlev. State, 669 So.2d 1014, 1020 (Ala. Crim. App. 1994), reh’ g denied, cert. denied, 661 So.2d
274 (Ala. Crim. App. 1995)).
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The JC found that “[m]any of the inquiresunder considerationtend to indicate that the candidate,
if elected, would be predisposed to ruling in a certain manner on the subject issueq,]” and responses to
suchinquirieswould be* proscribed” by Canon 7B(1)(c) “againg judicid candidates making any promise
of conduct in office other than the faithful and impartid performance of the duties of the office and
announcing their conclusionsof law on pending litigation.” (JIC Ad. Op. 00-763 a 2). The JIC also stated
that such responses would “impar a judge's obligations under CANON 2A, thereby jeopardizing public
confidence in the law and in the integrity and impartidity of the judiciary[,]” as“[i]t is not appropriate for
ajudicia candidate to answer questions which are intended to, or will have the effect of, committing the
candidate to a course of action with respect to issues likely to come before the court.” 1d.

Additiondly, the JC noted that for the inquirieswhichinvolve U.S. Supreme Court rulings, “it has
previoudy concluded that ajudicia candidate may not expressanintent to disregard precedent|,]” so that
ajudicid candidate* should not give the impressionto anyone that the candidatewould disregard controlling
judicid authority as this would encourage disrespect for the law and/or the judicid office” Id. The JC
also found that other questions in the survey “appear to solicit answers that would tend to embroil the
judicid candidate in politica debate that is ingppropriate to the dignity of thejudicid office],]” and for a
candidate to respond to these questions “gives the gppearance of alack of impartidity or of pandering to
certain interests, and placesthejudge in the role of a politica advocate.” (JC Ad. Op. 00-763 at 2).
Thus, the JC concluded that “[a] judge must avoid any statements which could be interpreted asapledge

of judicid conduct or which appeal to prejudices or specid interesty,]”as “[a]ln impartial judiciary is
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indispensable to our system of justice.”?® 1d.

Further, the ASB Office of Generd Counsdl issued an informa Advisory Opinion on September
11, 2000. Inthe Advisory Opinion, the ASB noted that it was an opinion in response to the inquiry of
whether a judiciad candidate “may ethicaly respond to this [CCA] questionnaire,” so that in responding,
it was providing aninforma opinionof the OGC and “isnot binding on the Disciplinary Commisson of the
Alabama State Bar.” (ASB Ad. Op. a 1). The ASBfound the CCA questionnaire ingppropriate, citing
RuLE 8.2(b) of the RuLEs oF PROFESSIONAL CoNnDuCT of the ASB, whichprovidesthat “[a] lavyer who
isacandidate for judicia office shal comply withthe gpplicable provisionof the Alabama Canons. . . and
falureto so comply . . . hdl condiituteaviolaionof thisdisciplinaryrule” 1d. The ASB Advisory Opinion
cited CANON 7B(1)(c) in support of itsfinding that:

[a] review of the [CCA] . . . questionnaire conclusvely establishes that mog, if not dl, of the

guestions presented request youto make a promise of conduct inoffice or to announceinadvance

your conclusons of law on issues you would be called upon to decide as ajudge . . . . any

response to such questions would congtituteadirect violation. . . [of CANoN 7B(1)(c) so that] you

are ethicaly prohibited by RuLe 8.2(b) . . . from responding to such questions.

(ASB Ad. Op. at 2).

2The JC adso noted that the form of the CCA questionnaire is “troublesome in that it requires
amplistic responses to difficult and complex matterq,]” which *can rarely be appropriately addressed
with aoneword response.” (JIC Ad. Op. 00-763 at 2) (noting that some questions may not be able to
be ethically answered at dl while others may need a thoughtfully drafted explanation or eaboration).
Thus, “[a]ny response . . . must be carefully and meticuloudy tailored to be consstent with the spirit and
intent of the Canons. . ..” Id. a 3. Thus, the JC finds the CANONS “do not permit ajudicid candidate
to respond to the subject [CCA] questionnaire, other than by checking the option indicating that the
candidate declines to respond to the questions posed.” 1d.

24Although not argued by Counsd, this Court finds it interesting that the ASB’s Advisory
Opinion appears to be somewhat less redtrictive than that of the JC, asthe ASB findings do not state
that all of the CCA questions are violative of the CANONS; instead, only that “ most, if not all” of the
guestions appear to be.
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B. SUBJECT MATTER JURISDICTION
Do The Plaintiffs Have Standing So That This Case Presents A
Ripe® And Justiciable Case Or Controver sy?%®

Prior to reaching the merits of this action, this Court must first determine whether the Raintiffs have
ganding to bring aFirRsT AMENDMENT chdlenge tothe JIC and A SB Advisory Opinions interpreting the
CaNONs “as-applied,” as “[w]e cannot proceed without determining that standing exigts, even if both

partiesconcedejurisdiction.” See Hdlandde Professiona Fire Fighters Loca 2238v. City of Hallanddle,

922 F.2d 756, 759 (11th Cir. 1991); and, White's Place, Inc. v. Glover, 222 F.3d 1327, 1328 (11th Cir.

2000). Here, this Court finds that the Raintiffs are currently equipped with sufficient tools with which to

properly build a sound foundation for FRST AMENDMENT Standing.

For acase or controversy to beripe for judicid review, it must involve “an adminigrative
decision [that] has been formaized and its effects felt in a concrete way by the chalenged partied,]”
and two questions must be asked: 1) are the issues it for judicid review; and, 2) will hardship fal to the
parties upon withholding court consderation of the issues? See Charter Fed. Sav. Bank v. Office of
Thrift Supervison, 976 F.2d 203, 208 (4th Cir. 1992), cert. denied, 507 U.S. 1004 (1993). The
Fourth Circuit has noted that “[a] caseisfit for judicia decison where the issues to be consdered are
purely lega ones and where the agency rule or action giving rise to the controversy isfina and not
dependant upon future uncertainties or intervening agency rulings” See Kemler v. Poston, 108 F.
Supp. 2d 529, 540 (E.D. Va. 2000); and, Charter Fed., 976 F.2d at 208. A claim is thus unripe when
“critical elements are contingent or unknown.” See Marusic Liquors, Inc. v. Daey, 55 F.3d 258, 262
(7th Cir. 1995).

Here, the JC and ASB Advisory Opinions congtitute administrative decisons of the State of
Alabama, which have been formdized, are find, and reflect upon the state’ s policy as they are not
dependent upon any other determinations. Indeed, these opinions may be used by those facing charges
to ad in defending disciplinary action rather than be dependent upon future findings. Moreover, here,
“critica dements,” such asthe credible threat of potentia disciplinary action or sate findings asto the
propriety of the CCA questionnaire, are not unknown, as effects can be fdlt by the Plaintiffsin that they
have dready had to engage in self-censorship and fear future disciplinary action if they act in
contravention to these Advisory Opinions.

26 Judticiability implicates the standing of litigants to assart particular claims and the appropriate
timing of judicid intervention in the dispute presented by the clam. See Regiond Rail Reorganization
Act Cases, 419 U.S. 102, 136-48 (1974).
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1. Federal Standard For Standing and Ripeness

ARTICLE I of the U.S. ConsTITuTION limits the jurisdiction of the federal courts to cases and
controversies of sufficient concreteness to evidence aripenessfor review. SeeU.S.CoNST.ART. 11182
CL.1; Hdlandde, 922 F.2d at 759. The ripenessdoctrine involvescons deration of bothjurisdictiona and

prudential concerns. See Johnson v. Sikes, 730 F.2d 644, 648 (11th Cir. 1984). Indeed, “[€]ven when

the condtitutional minimum has been met . . . prudential consderations may ill counsdl judicid restraint.”

See ActionAllianceof Senior Citizens of Greater Philadelphiav. Heckler, 789 F.2d 931, 940n.12 (D.C.

Cir. 1986); Digitd Propertiesinc. v Cityof Plantation, 121 F.3d 586, 589 (11th Cir. 1997); and, Johnson,

730 F.2d at 648. The ripeness doctrine prevents and protectsfederal courts fromengaging inspeculation

or wadting their resourcesthrough areview of only potentia or abstract disputes, as “[t]he doctrine seeks

to avoid entangling courtsin the hazards of premature adjudication.” See Felmeider v. Office of Attorney
Ethics, 856 F.2d 529, 535 (3d Cir. 1988); and, Digitd, 121 F.3d at 589.

To determine ripeness or the judticiable nature of a claim, the federal court must assessthe fitness
of the issuesfor judicia decison and the hardship to the parties of withholding court consderation. See

Cheffer v. Reno, 55 F.3d 1517, 1524 (11th Cir. 1995); and, Codlition For Abadlition of Marijuana

Prohibition v. City of Atlanta, 219 F.3d 1301, 1315 (11th Cir. 2000). Assuch, this Court must resolve

“whether there is suffident injury to meet Artidle 111’ s requirement of a case or controversy and, if so,
whether the damis suffidently mature, and the issues sufficiently defined and concrete, to permit effective

decison making by the court.” See Cheffer, 55 F.3d at 1524; and Coalition For Abolition, 219 F.3d at

1315. Thus, the determination of ripenessis acrucia assessment, asit “goesto whether the district court

had subject matter jurisdiction to hear the case.” See Greenbriar, Ltd. v. City of Alabaster, 881 F.2d
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1570, 1573 n.7 (11th Cir. 1989), rel g denied, 893 F.2d 346 (1989).

Notably, as origindly explicated by the Supreme Court in Valey Forge Chridian College v.

Americans United For Separationof Church & State, Inc., 454 U.S. 464 (1982), and later enunciated by

the Eleventh Circuit, the condtitutiond core of sanding encompassesthree dements. The Plantiff invoking
federd court authority must show that: 1) thereisasuffering of some actud or threatened injury-in-fact as
a result of the putatively illega conduct of the Defendant; 2) the injury can fairly be traced to the

Defendants conduct; and, 3) afavorable decison islikely to redressthat injury. See Wilsonv. State Bar

of Georgia, 132 F.3d 1422, 1427 (11th Cir. 1998).
2. Application

The crux of Plaintiffs contentions centers on the argument that as aresult of the aforementioned
Advisory Opinions. judicid candidates have refused to answer, or mal in, the CCA questionnaire “in spite
of their expressed desire to do so[;]” candidates who did answer some or dl of the questions and/or sent
them to the CCA have since requested that the CCA not use the answers given; and, because the CCA
wishes to receive and publishinformationonthe candidates views derived from answersto a least some
of the questionsonthe survey, the actions of the JIC and A SB have prevented the candidates and the CCA
from exerciang their FRST AMENDMENT rights to freedomof speech. (Compl. 1 15-17). Specifically,

the Plaintiffs assert?’ that the candidates’ interest inproviding, and the CCA’ sdesireto receive and publish,

2"Paintiffs alege three Counts againgt the Defendants. Firg, the Plaintiffs claim that the
enforcement position expressed in the JIC Advisory Opinion 00-763 and ASB informa opinion of
September 11, 2000, adopt an uncongtitutional “enforcement policy” which prohibits protected political
gpeech by judicid candidates. (Compl. 1123). In Count I, Plaintiffs argue that the JIC and ASB’s
“enforcement policy” uncongtitutionaly prohibits Plaintiff CCA from receiving protected politica
speech. 1d. 31. Further, the Plaintiffs contend in Count 111 that the Defendants “enforcement policy”
violates the First Amendment by applying the policy to Plaintiffs protected speech. 1d. 1 36.

18



informationregarding the candidates’ personal and judicia philosophy (asrequestedinquestions 5, 13, and
30), aswell asthe candidates views on socid issues commonly mentioned in public and politica debate
(as st forth in questions 4, 16, 17-24, 26, and 29), has been violated.®® |d. § 17.

In contrast, generdly, both JC and ASB Defendants argue: this Court should dismiss the action
due to lack of jurisdiction as thereis no justiciable controversy because the Plaintiffs lack standing;® the

complant fals to state a daim upon which relief can be granted; the Raintiffs have not exhausted thar

possible remedies; abstention is proper under the Railroad Commission v. Pullman Co., (Pullman), 312
U.S. 496 (1941), abstention doctrine; and, the daims presented are without merit. (Docs. 13, 15 and 18-
20). Specificaly, the JC Defendants argue thet the issuesraised in Flaintiffs Complaint are not ripe for
review so that this Court lacks subject matter jurisdiction.*® (Doc. 18 a 12-13 (citing Digitd, 121 F.3d

at 589)). The JC Defendants add that the JIC's *function of giving advisory opinions and its function of

8P aintiffs add that while the CCA “believes that the other questions are proper questions for
judicia candidates to answer, CCA has chosen not to publish the answers to those questions.” 1d. 1
18.

?The JC Defendants argue the Plaintiffs lack standing to challenge the condtitutiondity of the
JC s Advisory Opinion because the Plaintiffs have failed to show an injury in fact that is concrete and
particularized and actud or imminent (not conjecturd or hypotheticad), which isfairly traceable to the
chalenged action of the defendant, and that is likely to be redressed by a favorable decision (instead of
merely speculative). (Doc. 18 at 1) (citing White' s Place, Inc. v. Glover, 222 F.3d 1327, 1329 (11th
Cir. 2000)). The JC Defendants claim that “Paintiffs have failed to demondrate that each of these
ganding requirements are in fact satisfied.” |d.

The JC Defendants argue that “[h]ere, Plaintiffs are chalenging the condtitutiondity of a non-
binding advisory opinion, not the vaidity of the Canon which were interpreted in the advisory opinion
and not the authority of the JIC to render the opinion[,]” and that “[b]ecause the opinion does not
represent ‘arule or regulation of an adminigtrative board which carries with it the power of law or
authority for enforcement,” Plaintiffs have failed to present issues which arefit for judicia decison.” 1d.
a 13 (citing Underwood v. State, 439 So.2d 125, 128 (Ala. 1983)).
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consdering whether to file a charge againg a judge for violaing the Canons . . . are two separate and
diginct functions” 1d. at 2-3. Moreover, the ASB Defendants argue the aforementioned grounds based
ontheir assertionthat this caseis procedurally smilar to Digitd, inthat Digitd’ s* rushto the courthouse was
premature” as Digitd hed failed to exhaudt its available remedies a law.®* (Doc. 15 at 6). Additiondly,
the ASB Defendants argue that the informa Advisory Opinion® does not prohibit or warn against
responding to the questionnaire, asserting that “[i]t is only those questions. . . that the AlabamaRules. .
. would prohibit the candidate from answering[,]” as*[n]othing inthe opinionprohibitsjudicid candidates
or even suggests that the candidates should not respond to the questionnaire.” 1d. at 11. Thus, the ASB

Defendantsdamthat “[t]he informal advisory opinion is merely a confirmation of that understanding.” Id.

Here, dthough there is no specific evidence before this Court to date as to pending disciplinary
actions by the ASB or J C againg the Plaintiffs no charges have been filed, and the Defendants’ pleadings
withthis Court suggest that the Advisory Opinions are not binding, this Court finds, in light of the following

andyss and application of the U.S. Supreme Court's applicable lower standing threshold for FIRsT

31 The ASB Defendants add that the Eleventh Circuit noted that “[€]ven when the congtitutional
minimum has been met, however, prudentia considerations may gill counsd judicid restraint.” (Doc.
15 at 6-7) (citing Action Alliance, 789 F.2d at 940 n.12; and, Johnson, 730 F.2d at 648). Assuch,
the ASB Defendants argue that like in Digitd, here, the Plaintiffs “in their haste to preserve their
perceived First Amendment rights, rushed prematurely to the courthouse and as aresult failed to
present amature clam for review.” Id. a 7. The ASB Defendants contend that the Plaintiffs failure “to
diligently pursue their available state law remedies establish that no mature case or controversy exists.”
Id. (ating Flast v. Cohen, 392 U.S. 83 (1968); and, Miller v. F.C.C., 66 F.3d 1140 (11th Cir. 1995),
cert. denied, 517 U.S. 1155 (1996)).

2ASB Defendants contend that the ASB informa Advisory Opinion and Canon 7(b)(1) are
congtitutiond. (Doc. 15 at 10).
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AMENDMENT cdams, the Plantiffs contentions of saf-censorship coupled with the possibility of future
disciplinary action if the Plaintiffs act in contraventionto the Advisory Opinions, condtitute sufficient viable
grounds for FIRsT AMENDMENT standing.

a. Injury-In-Fact

As noted by the U.S. Supreme Court in Valey Forge, 454 U.S. at 472, in a federal court’'s
assessment of standing, the actud injury requirement is vitd, asit “tendsto assure that the legal questions
presented to the court will be resolved, not in the ratified atmosphere of a debating society, but in a
concrete factua context conducivetoaredistic appreciationof the consequencesof judicid action.” Here,
because this action involves the FIRsT AMENDMENT and time is of the essence due to the upcoming
election, the query as to whether the CCA and judicia candidates possess sanding hinges on this first
element--the existence of an actud or threatened injury--and this inquiry is by necessity “case-gpecific.”
See Wilson, 132 F.3d at 1428.

Indeed, even though the federal standard for standing is somewhat elevated, due to the specia
nature of this action--a dam for an dleged violation of an organization's and judicial candidates free
gpeech rights--this Court must heed and gpply the fact that the Supreme Court has relaxed the traditiona
rules of sanding for chalengesinthe areaof the FIRST AMENDMENT, by ‘no[t] requir[ing] that the person
making the attack demonstrate that his own conduct could not be regulated by a statute drawn with the

requisite narrow specificity.”” See White's Place, 222 F.3d at 1329 (citing Broadrick v. Oklahoma, 413

U.S. 601, 612 (1973) (emphasis added)). Notably, this Court takes exceptiond recognition of the fact

33This Court does not at this time reach the questioned constitutiondlity of the Advisory
Opinions themsdves or the condtitutiondlity of the CANONS, asthat isnot &t issue.
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that “ [ 1] nthe First Amendment realm, [ P] laintiffsdo not haveto expose themsel ves to enfor cement
in order to challenge a law[,]” as ingtead, “ an actual injury can exist when the plaintiff is chilled
fromexercising her right to free expression or forgoes expression in order to avoid enforcement

consequences.” See Jacobsv. The FloridaBar, 50 F.3d 901, 904 (11th Cir. 1995), reh’ gand suggestion

for reh’ g enbanc denied (1995); and, Wilson, 132 F.3d at 1428 (emphass added). “In such an instance,

which iswhet is aleged here, [one of] the injuries is salf-censorship.” See Wilson, 132 F.3d at 1428

(ating ACLU v. The Florida Bar, 999 F.2d 1486, 1492 (11th Cir. 1993)). Federa courtswill not force

aplantiff to choose betweenintentiondly violatingalawjust to gain accessto judicid review, and foregoing
what he or she bdlievesto be condtitutionally protected activity to avoid prosecution. SeelL everett v. City
of PindlasPark, 775 F.2d 1536, 1538 (11th Cir. 1985) (per curiam). However, this Court also notesthat:

if no credible thregt of prasecution looms, the chill isinsufficient to sustain the burden thet Article

[l imposes. A party’s subjective fear that she may be prosecuted for engaging in expressive

activity will not be held to condtitute an injury for standing purposes unless that fear is objectively

reasonable.
See ACLU, 999 F.2d at 1492 and n.13.

Accordingly, “ thethreat of prosecution. .. must be genuine; speculativeor imaginary threats
will not confer standing[,]” as “even in a first amendment context the injury-to-the-plaintiff
requirement cannot be ignored.” See White sPlace, 222 F.3d at 1329; and, Hdlandde, 922 F.2d at
760 (emphasis added). It isthisstandard which guidesthis Court in finding that the Plaintiffs have standing
to pursue this action, as the injury-to-the-Plaintiffs is manifested in the genuine and credible threat of

prosecutioninthe formof potentia future disciplinary actionas wdl as throughthe Rlaintiffs self-censorship

resulting from afear of enforcement of the Defendants Advisory Opinions “enforcement policies”
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Specificdly, the “injuryinfact” standing dement--an invasonof alegdly protected interestswhich
isconcrete and particularized, actud or imminent, and not conjectural or hypothetical --hasbeenestablished

by the Plaintiffs. See Kemler v. Poston, 108 F. Supp. 2d 529, 534 (E.D. Va. 2000) (holding that plaintiffs

lacked standing because the case was not ripe for adjudication). Plaintiffs have dleged an injury that is
“distinct and palpable],]” by clearly setting forth facts sufficient to satify the ArTicLE I requirements as
“afederd court is powerless to create its own jurisdiction by embdlishing otherwise deficient dlegeations
of standing.”** 1d. Although these same principles have been applied to foreclose the exercise of federd
juridiction in the face of injury apprehended upon future contingencies, this Court finds that the credible
threat of future prosecution is not so atenuated as to depend upon numerous or unascertainable
contingencies to deprive the Plaintiffs of afinding of “injury-in-fact.”** Even though, generdly, only rarely
will dlegations of a possble future injury satiSfy the stlanding requirements of ARTICLE 11, certain

circumstances, suchas whenganding requirementsarise inthe context of FIRST AMENDMENT daims due,

Seeeq., O'Sheav. Littleton, 414 U.S. 488, 534-35 (1974), (holding that plaintiff’s claim
was moot because there was no standing because the Supreme Court consdered plaintiff’s cdams*“to
have drifted ‘into the area of gpeculation and conjecture’” so that there was no “ cognizable injury-in-
fact and hence no case or controversy upon which jurisdiction could stand.”). See also Internationd
Society for Krishna Consciousness of Atlantav. Eaves, 601 F.2d 809 (5th Cir. 1979) (holding
plantiff’s dams moot on Smilar grounds).

$See eq., Zwickler, 394 U.S. 103, 109 (1969) (holding that there was no standing where the
prospective future candidacy of aformer Congressman was involved); and, Renne v. Geary, 501 U.S.
312, 321-22 (1991) (holding the First Amendment claim asserted by voters and others chalenging a
Cdifornia condtitutiona provison was non judticiable, after concluding the plaintiffs desire to support
and oppose candidates, in public and in print, coupled with the voters desire to read such
endorsements, was opposed by “no factua record of an actud or imminent gpplication of [the
chdlenged . . . satute] sufficient to present the condtitutional issuesin ‘ clean-cut and concrete form.””).
The Supreme Court adso noted in Renne, that the record did not disclose “evidence of a credible threat
that [the statute] will be enforced[,]” so that “[i]n short, the plaintiffs had ‘failed to demondrate alive
dispute involving the actud or threatened gpplication of [the Statute] to bar speech.’” 1d. at 320.
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dlow for findings of an“injury-in-fact” asto futureinjuriesdue to the specid nature of the amendment, the
importance of the rights secured, and the unique jurisprudence interpreting it. See Kemler, 108 F. Supp.
2d at 535. Thus, Court finds that dthough the injury here may indeed depend on future contingencies,
athough not making any determination as to the merits of this case, the restriction of free speechrights at
the present time is sufficient to produce a chilling effect to the CCA and judicia candidates concerned so
that the standing requirements, as gppropriately relaxed in this FIRST AMENDMENT clam, are met.
Moreover, the U.S. Supreme Court has noted that “[w]ithin the context of the First Amendment,
the Court has enunciated other concerns thet justify alessening of prudentia limitations on standing],]” so
that “whenthereisa danger of chilling free speech, the concernthat congtitutiond adjudication be avoided
whenever possble may be outweighed by society’s interest in having the statute challenged.” See

Secretary of State of Maryland v. Joseph H. MunsonCo, Inc., 467 U.S. 947, 956 (1984). Additionaly,

the U.S. Supreme Court hashdd that condtitutiond violaions may occur froma deterrent or chilling effect
of governmental regulations which fall short of a direct prohibition agang the exercise of First
Amendment rights, but which till impinge upon thoserightsindirectly.®* SeeLairdv. Taum, 408 U.S.

1,11 (1972), reh’gdenied, 409 U.S. 901, and leaveto file for reh'g denied by 474 U.S. 911 (emphasis

added). Here, the Paintiffs rights are impinged upon directly through self-censorship and indirectly,

through the credible threst of future prosecution.

%See eq., Baird v. State Bar of Arizona, 401 U.S. 1 (1971) (finding standing for an applicant
to the State Bar who was denied admission for her refusal to answer a question about the organizations
to which she belonged). But cf Laird, 408 U.S. a 11 (dtating that “in each of these cases, the
chalenged exercise of governmenta power was regulatory, proscriptive, or compulsory in nature, and
the complainant was either presently or prospectively subject to the regulations, proscriptions, or
compulsons that he was chdlenging.”).

24



However, this Court notesthat the requirement for damsimplicatingthe FIRST AMENDMENT have
“in no way eroded the established principle that to entitle a private individua to invoke the judicia power
to determine the validity of . . . [an] actionhe must show that he has sustained, or isimmediately in danger
of sudaining, adirectinjury asaresult of theaction....” SeelLaird, 408 U.S. at 13. TheU.S. Supreme
Court has noted that if indirect interference with the FIRST AMENDMENT rightsof an individud is aleged,

the plaintiff must put forward proof of a“distinct and palpable’ injury. SeeMeesev. Keene, 481 U.S. 465

(1987). Here, dthough the Defendants suggest that the Advisory Opinions they rendered are not binding
and that due to the change in the CCA questions (from thirty (30) to fifteen(15)) adifferent determination
might be made as to the CCA’s and the candidates ability to respond to, and publish, the “new”
questionnaire, this Court findsthat at the present time and inlight of the exigencies of the circumstanceswith
an eection date looming, the Advisory Opinions as presently cast impinge upon the rights of free speech
enough that a direct injury of saf censorship and fear of disciplinary action is sufficiently “distinct and

papable,” so that an“injury-in-fact” hasresulted tothe Plaintiffs® Findly, eventhe Defendantsthemsdlves

3The Plaintiffs asserted belief that they have had to forego the condtitutionally protected
gpeech they pose and will continue to have to do so in the future (in not responding to, or in not
recelving and publishing, the CCA questionnaire) to avoid punishment as enforced viathe JC/ASB
Advisory Opinion “enforcement policies” suggests an objectively reasonable chilling of Plaintiff’s FIrsT
AMENDMENT rights. Additionally, Judge Crawley, who completed and sent in the CCA questionnaire
a issue, argues, citing Buckley v. Vaeo, 424 U.S. 1, 52-53 (1976), that “the JIC’ s enforcement
policy chills the free speech rights of judicid candidates such as himself” as the JC opinion renders him
“unable to make his views known so that voters may intelligently evauate the candidates persond
qualitites and positions on vitd public issues before choosing among them on election day.” (Doc. 11 9
15). Judge Crawley daimsthat as aresult, heis prohibited from sharing his views on congtitutiona
rights, socid policies, or other legd and political issues of concern to voters’ because “[t]he ruling
requires judges and judicia candidates to withhold essential information from voters seeking to educate
themselves and participate fully in our democracy.” 1d. Judge Crawley asserts immediate and
irreparable injury, loss and damage due to the JC' s enforcement policy “chilling” his free speech rights.
Id. 7 16.
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recognize that “this[ig] a pre-enforcement chalenge based upondamed First Amendment Rightsand that
the injury component of the case or controversy andysisisloosdly applied.”® (Doc. 15 at 7).

Specificdly, this Court notes the following regarding the respective arguments. Regarding sdf-
censorship and future disciplinary action as comprising the aleged “injury-infact,” the Plantiffs argue that
“[t]hey are unable to make ther views known so that the electorate may inteligently evauate the
candidates personal qudities and their positions on vitd public issues before choosing anong them on
election day[,]” because “[t]hey cannat tell the public their viewson condtitutiona rightsor socia policies’
which prohibits the candidates from exercisng therr freedom of speech. (Doc. 1 19). The Faintiffs
contend that the Defendants’ “enforcement policies” havecreated the” injury-in-fact” required for standing,
as the policies chill the CCA’s and candidates speech because it requires the Plaintiffs “to withhold
essentid information from the voters as they seek to educate themsdalves and participate fully in our
democracy.” Id. ThePaintiffsarguethat they have no adequate remedy a law and thet *[ijmmediate and
irreparable injury, loss, and damage has occurred and will continue to occur as aresult of the JC's and
ASB’s enforcement policy chilling Plaintiffs free speechrights” 1d. 1 21-22.

In contrast, the JC Defendants® argue that the Plaintiffs lack standing because there is not an

38| n addressing the eements, this Court resarves any assessment on the merits and only finds
for these eements based on the standing/ripeness standard to etablish jurisdiction. The extant self-
censorship resulting in directing the Plaintiffs to refrain from responding in the form of, aswel as
refraining from receiving and publishing, Soeech, even though perhaps not intended, when coupled with
alooming potentia for disciplinary action in light of the findings of those in a pogtion to provide
overgght on the judiciary, manifest aninjury to the Plaintiffs asit chills their free speech rights for
purposes of finding that standing is present to bring this anticipatory chalenge.

39The J C Defendants claim the JIC is often called upon for advice and has issued about two-
hundred (200) advisory opinionsin the past five years. (Doc. 18 at 3). The JC Defendants argue,
however, that:
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“injury-in-fact,” due to the specid nature of the Advisory Opinion. The JIC Defendants state that “[h]ere,
Fantiffs are chdlenging the congtitutiondity of a non-binding advisory opinion, not the validity of the
Canon[s] which were interpreted in the advisory opinion and not the authority of the JC to render the
opinion[,]” and that “[b]ecause the opinion does not represent ‘a rule or regulaion of an adminidrative
board which carries with it the power of law or authority for enforcement,” Plaintiffs have failed to present
issues which arefit for judicid decison.” (Doc. 18 a 13). The J C Defendants add that the Plaintiffswant
this Court to intervene and rule that judicia candidates may answer the CCA questionnaireinfull, dleging
the advisory opinion has “chilled” candidates fromdoingso. Id. The JIC Defendants note however, that
“no great hardship results fromthe candidates' fallureto answer these narrowly drafted questions because
there are other means available for the CCOA and the public to obtain information about the candidates
views on politica and legd issueq[,]” and “[t]his advisory opinion gpplies to this specific questionnaire

only.”© Id.

[t]he adoption of an advisory opinion by the Commission involves no adversary proceedings,
and the Commission saldom has the benefit of briefs or argument by interested persons.
Because an opinion is not the product of an adversary process, it is. . . not binding upon the
judge requesting the opinion and has no binding effect on the future actions of the Commission.

ld.

The JIC Defendants note that their opinions offer guidance about how the CanoNs will gpply to
particular fact Stuations and that “the primary function of an advisory opinion, as the Supreme Court
describes, isto give the requesting judge who relies upon it a degree of protection in adisciplinary
proceeding.” 1d.

“OIn support of the Defendants’ argument that the Plaintiffs have not suffered and will not suffer
an “injury-infact,” the JC Defendants highlight the distinction in their powers between filing charges
agang ajudge for violating the CANoNs and that of issuing Advisory Opinions. The JC Defendants
claim that they receive between two-hundred and three-hundred (200-300) complaints against judges
annudly and that they congider al complaints “to determine if areasonable bass existsto charge a
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Moreover, the ASB Defendants argue that this Court lacksjurisdiction in thet it does not present
ajudticiable case or controversy involving the ASB.** (Doc. 15 at 4). The ASB Defendants rely upon
ARTICLE Il of the U.S. ConsTITUTION as it limits the jurisdiction of the federal court to cases and
controversies of sufficient concretenessripefor review. 1d. (ating Digitd, 121 F.3d at 586; and Kemler,

108 F. Supp. 529).% The ASB Defendants argue the burden of establishing standing rests with the party

judge with aviolation of the Canons.” (Doc. 18 at 3). However, the JC “recognizes that the filing of a
charge againg ajudgeis avery serious matter and exercises restraint in doing o, as evidenced by the
fact that in the 27-years history of the Commission, its hasfiled charges againgt judges only 30 times.”
Id. a 3-4. The JC Defendants add that:

[hligtorically, the judge againg whom the Commission is contemplating the filing of achargeis
given an opportunity to gppear before the Commisson and make hisor her case . . . the
Commission does not file a charge for every aleged violation of the Canon.

Id. at 4.

“IThe ASB Defendants, in support of this argument, cite the non-binding nature of the Opinion
and contend that the Plaintiffs reliance on the informa ASB Advisory Opinionis

not objectively reasonable because the opinion is non-binding, the opinion was not requested
by or addressed to the named plaintiffsin this action, the informa advisory opinion was issued
after the deadline for responding to the CCA'’ s questionnaire, the Candidate Plaintiffs could
have very eadly obtained aformd, binding opinion of the Disciplinary Commission that would
have the force and effect of abar rule under the provisions of Rule 18, A.R.C.P., and the
Candidate Plaintiffs gtill have a reasonable opportunity to obtain aforma opinion. . . .

(Doc. 15 at 7-8).

“2ASB Defendants argue that this case is procedurally similar to Digitd, in that the district court
dismissed Digitd’ s complaint for lack of subject matter jurisdiction, finding thet Digitd’s“rush to the
courthouse was premature” as Digita had falled to exhaust its available remedies a law. (Doc. 15 at
6). The ASB Defendants argue that like Digitd, here, the Flaintiffs “in their haste to preserve their
perceived First Amendment rights, rushed prematurely to the courthouse and as aresult failed to
present a mature claim for review.” Id. at 7.

Further, the ASB Defendants argue that “[a]t aminimum, plaintiffs [sc] have an obligation to
obtain a conclusive and binding response from those who have the power and authority to establish the
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who invokesfedera jurisdiction.*® 1d. (citing Bennett v. Spear, 520U.S. 154, 167-68 (1997); and, Vdley

Forge, 454 U.S. at 472. Further, the ASB Defendants argue that “[t] he reasonableness of the plaintiffs
fear that the ASB Defendants will enforce the ‘enforcement policy’ against themisadetermining factor in

thisregard.” 1d. This Court, as other courts noted in Wilsonand ACLU, agrees with the Defendantson

that narrow ground, and finds that the Plantiffs maintain a reasonably and objective belief that the
enforcement policies will be used againg them if they act in contravention to the findings of the Advisory
Opinions.

This Court findsthe Defendants contentionsthat the non-binding nature of their Advisory Opinions

equas no” injury-infact,” faulty a best. Common sensetdlsthis Court that when an advisory body, in

Bar's ‘enforcement policy’ prior to attempting to invoke the jurisdiction of thiscourt.” (Doc. 15 at 8)
(ating Digitd, 121 F.3d a 586). The ASB Defendants contend that the Plaintiffs fallure:

to diligently pursue their available sate law remedies establish that no mature case or
controversy exists. Because of the plaintiffs hagte, the clams. . . arein the nature of arequest
for an advisory opinion, which clearly does not rise to the leve of a case or controversy
necessary to confer subject matter jurisdiction on this court.

Id.

“3The ASB Defendants aso rely upon Stretton v. Disciplinary Bd. Of the Supreme Court of
Pennsylvania, 944 F.3d 137 (3d Cir. 1991), in which the Third Circuit vacated an injunction entered by
the digtrict court, striking down a provison of the Code of Judicid Conduct (for Pennsylvania) thet is
“virtudly identicd to the provison at issue.” (Doc. 15 at 11-12). The ASB Defendants argue that, in
light of Stretton “[c]learly, Alabama has a compdlling interedt],] as.

[t]he canon on its face proscribes campaign speech on ‘pending litigation” which has been
interpreted as limiting campaign speech by judicia candidates on issues that are likely to come
before the candidate if dected judge. Thislimiting language of the canon and the limiting
interpretation meets condtitutional sandards. Therefore, the plaintiffs clams are without merit.

Id. a 14 (referencing the rationde for deciding Stretton and Buckley v. lllinois Judicid Inquiry Board,
997 F.2d 224 (7th Cir. 1993)).
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charge of governing the statewide conduct of the judiciary, issues some two-hundred (200) opinions over
the past five (5) yearsdirecting specific individuas how to act and filescharges at least onceayear, judges
or judicid candidates, acting with reason, would be cited as acting unethicdly if they proceeded to act
ingppositeto the findings, if such opinions were taken lightly or tossed aside smply because they are*non-
binding.” Additiondly, asset forth by the U.S. Supreme Court, there does not haveto be an actua charge
brought before a plaintiff may assert adamfor aviolation of free gpeech rights. Notably, here, the status
of the Advisory Opinionas non-binding does not change the fact that the Plaintiffs will till reasonably and
understandably fear disciplinary actionif they act in contravention to the provided “advice” After dl, the
role of the JC and ASB is to provide guidance to the judiciary as to what congtitutes proper ethical
behavior to avoid acting inviolaion of the CANONS in away that would perpetrate charges. Surely they
would not wish to encourage a presumption to flout such determinations

Moreover, this Court finds that the assertion that the Plaintiffs lack standing and an injury-in-fact
because they did not specificaly request the advisory opinionat issue is not persuasive whenviewed inlight
of the importance of avoiding a chilling effect of FIRsT AMENDMENT rights. The Plantiffs did not have to
have a direct link to the Opinions because the Opinions' very nature is to govern the conduct of the entire
judiciary and set a standard for the entire judiciary to follow, even if only prompted by the request of one
individud. Additiondly, as to the ASB Defendant’s argument that the time of issuance of the opinion
precludes injury-in-fact, that is not a persuasive factor here because even though the ASB Opinion was
issued after the deedline to respond to the CCA questionnaire, the Faintiffs may have dready engaged in
sef-censorship out of fear that the ASB would decide dong smilar lines as the JIC, and thus find

responding aviolation of the CANONS “as-gpplied” to the questionnaire.
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Further, this Court findsthat the A SB Defendants also argue, unpersuasively, that “[a]t aminimum,
plantiffs [9c] have an obligation to obtain a concdlusve and binding response from those who have the
power and authorityto establishthe Bar’ s‘ enforcement policy’ prior to attempting toinvokethejurisdiction
of thiscourt.” 1d. at 8 (ating Digitd, 121 F.3d at 586). Plaintiffswerenot required to seek such an opinion
where they had aready been instructed by a non-binding body (who would assumptively have alower
threshold status and easier hurdle for Plaintiffs to overcome) that responding violated the CANONS. Thus,
it is not reasonable to contend that the Flantiffs would have been required to see if they could obtain a
favorable binding opinion from an entity who has a much higher sandard of determination. Indeed, this
argument dismissesthe fact that, inthe Plaintiffs (and most likdy other judgesand candidates’) reasonable
perception of the Advisory Opinions, it would be believed that an authoritative body has aready spoken
and dthough the findings are not technicdly “binding,” it Imply is a matter of common senseto arrive a
the conclusion that ajudge or judicia candidate should not act in contravention to the finding of such an
entity which was established to determine what comprises proper conduct in the judiciary.

Assuch, thisCourt agreeswithPlantiffs contentions that they have sanding due to the “injuries-in-
fact” created fromthe JIC and ASB’ s Advisory Opinions, asthey condtitute“[ ] state actionthat chillsFirst
Amendment speech [which] issuffident to create anactua injury, givingthe injured party standing to bring
suit.” (Doc. 30 at 1). Under theless stringent standard for FIRST AMENDMENT standing, the Flantiffsdo
not have to expose themsalves to actua enforcement or have a pending charge againgt them to chdlenge
alaw, as ingtead, “an actud injury can exist when the plantiff is chilled from exercisng her right to free

expressionor forgoesexpression in order to avoid enforcement consegquences.” See Wilson, 132 F.3d at

1428; and, Jacobs, 50 F.3d at 904. Haintiffs have established that they face anactua and imminent injury

31



as they have dready engaged in self-censorship and they reasonably fear disciplinary action if they act in
contraventionto the Advisory Opinions** Here, this Court findsthat the Plaintiffs have demonstrated such
a circumgtance in that they have been chilled from exercising their rights to free speech, for purposes of
finding Sanding, as they have had to forgo expression in the form of salf-censorship and in order to avoid
futuredisciplinary action. Notably, thePlantiffsinjury, astotheir FIRSTAMENDMENT rightsto free speech

being chilled, condtitutes self-censorship which is “a harm that can be redlized even without an actual

prosecution[,]” in addition to the fear of prosecution. (Doc. 22 at 2) (citing Virginia v. American

Booksdlers Assn, Inc., 484 U.S. 383, 393 (1988), cert. question answered by 372 S.E.2d 618; and,

Wilson, 132 F.3d at 1428). Although thismay or may not be sufficient to make adetermination asto the
merits of thisclaim at some later date if needed, this Court findsthat for the present purposes, it provides
suffident sandinginthat the Rlantiffs apparently find themsdves* betweenthe Scylla of intentiondly flouting
[a stated ethicd rule] and the Charybdis of forgoing whet [they] believe to be conditutiondly protected

activity in order to avoid becoming enmeshed in [presumptively unethica behavior].”*® See Kemler, 108

“Plaintiffs contend that they “have al engaged in salf-censorship based on JC' sand ASB’s
interpretation of Alabama Canons of Judicid Ethics and Rules of Professond Respongibility.” 1d. The
Paintiffs sate that the candidates “are unable to express their persond and judicid philosophy or their
persond views on legd and politica issueq,]” and that “[t]he CCA must censor itsdf and not publish
voter guidesto inform the public about the judicia candidates because of thejudicia candidates sdlf-
censorship. 1d. Paintiffs argue that even though the likdihood of disciplinary action is an important
factor to determine the reasonableness of the fear of enforcement, “achill of Firss Amendment rights
resulting in slf-censorship isin itsef the exact type of injury that gives ganding to chalenge a date
action.” |d. (citing Virginia, 484 U.S. at 393; Wilson, 132 F.3d at 1428, and, ACLU, 999 F.2d at
1492). This Court agrees.

“SFindly, this Court does not need to reach whether or not the Plaintiffs have adequately
established that the state adminigtrative structure which they seek to enjoin compels them to do, or to
refrain from doing, anything; indtead, it is the combination of the findings of the advisory opinions
coupled with a credible thregt of potential prosecutorid disciplinary action, viewed in light of the relaxed
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F. Supp. 2d at 536.

b. Injury Traceable To Defendants Action

To find ganding, the federal courts must dso find that the Plantiffs injury is traceable to the
Defendants dlegedly illegd actions. Here, the Plaintiffs* contend that “[&]s the result of the JC'sand
ASB’sdirect action, thejudicia candidates have been prohibited from expressing their persona viewson
legd and political matters of great importance to the voting public, and CCA cannot receive or publishthis
information from judicid candidates, both in violation of the First Amendment.” (Doc. 1). Plantiffs
argument that they have standing to make this FiIRsT AMENDMENT chalenge because they have suffered
the actud “injury-in-fact” of saif censorship as well asa potentid threatened injury-in-fact of disciplinary
action, as a result of the putatively illegal conduct of the Defendant, is successful. (Doc. 30 at 5). Since
the candidates have refused and will continue to refuse, to answer the questionnaire, the candidates
persondly suffer not only anactua but athreatened injury aswel dueto the Advisory Opinionsinquestion.
See ACLU, 999 F.2d at 1493; Virginia, 484 U.S. at 393 (concluding that plaintiffs aleged an actud and
well-founded fear the law would be enforced againgt themand that the alleged danger of this Statute is one

of self-censorship--aharmthat can be redlized without an actual prosecution); and, Ackersonv. Kentucky

standard for FIRsT AMENDMENT standing, which provides this Court with grounds for subject matter
jurisdiction.

“6Additionaly, Judge Crawley argues that the JC's interpretation of the CCA questionsisan
“overbroad, uncongtitutional regulation of protected politica soeech under the First Amendmentf,]” and
that because the Advisory Opinion condtitutes an officid policy of the State of Alabama, the policy must
be enjoined asit violates the federa congtitution.” (Doc. 11 at 18-25). Judge Crawley thus requests
this Court declare the “ enforcement policy” uncongtitutiona “as-gpplied” as a violation of free speech
and, declare that judicia candidates answering questions 4-5, 13, 16-24, 26, and 29-30 of the CCA’s
survey are protected from regulation in order to prohibit the Defendants from enforcing the opinion and
from filing complaints based upon it for CANONS violations. (Doc. 11 at 8-10)
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Judida Retirement and Removal Comm'n, 776 F. Supp. 309, 312 (W.D. Ky. 1991) (finding that “aresl

possihility exigts that sanctions will be sought” and so gave rise to an injury even though the judicid
candidate had not yet been charged with an ethicd violation).

The Defendants assert regarding Plaintiffs dams of salf-censorship and fear of disciplinary action,
that any such injury, rather thanbeing tracegble to the Advisory Opinions, ismorefarly traceable to CCA
strategy decisions, suggesting that the CCA made a palitical complaint about the conduct of the Committee
and declined to work with them to develop an acceptable questionnaire and that when the committee
declined to gpprove it this year, the CCA “opted to send it out as written . . . directing candidates to
respond,” and has possibly timed thislitigetionto creste the injuries asserted by the Flaintiffs. (Doc. 18 at
10-12). Additiondly, the Defendants contend that the Plaintiffs have failed to demondrate the likelihood
of disciplinary actionwas“ S0 great as to condtituteanimminent threat of prosecution[,]” and that “[t]he very
nature of the advisory opinionundermines Flaintiffs argument.” 1d. at 10. Specifically, the JIC Defendants
note that advisory opinions are not binding and do not affect a party’ s rights or remedies in that while the
JC can by mgority vote, decide to bring charges for ethica violations, it has no authority to impose
sanctions. 1d. The JC Defendants argue that “[t]he advisory opinion is just that: an opinion made in
response to a specific inquiry meant to provide some guidance],]” and that “[t]he opinion is not awarning
that if certain actionistaken chargeswill be brought.” 1d. Assuch, the Defendants claim thet the Plaintiffs
have not adequately established that the state administrative structure which they seek to enjoin compels
them to do, or to refrain from doing, anything. Accordingly, the Defendants assert that the Plaintiffs
argument * depends ontoo many contingencies’ as* [w]henand if the Commissiondecides by mgority vote

to bring acharge before the Court of the Judiciary, there will be a hearing on the charge before that body,

34



a violaion may or may not be found, sanctions may or may not be imposed.”*’ 1d. Further, the ASB
Defendants argue that the Flantiffsallegedinjury* cannot be fairly traced to the challenged conduct because
theinforma, non-binding advisory opinion was not issued to the named plaintiffs and because the opinion
was not issued until after the CCA’s submission deedling],]” so that “[i]t isillogica to contend that any
actual or threatened injury can be traced to thisopinion.” (Doc. 15). Thus, both Defendants argue that
the Plantiffs have failed to demondrate the dleged injury is “fairly traceable to the challenged actionof the
defendant][,]” as*[t]o say that issuance of a non-binding advisory opinion in and of itsdf causes a chilling
effect isto make too big of alegp.” (Doc. 18 at 11).

This Court takes note of the Defendants arguments but finds, however, that if the JIC and ASB
had not adopted the “enforcement policies” as set forth in their respective Advisory Opinions, the
candidates would have no need to refuse to answer the questions and would not fear charges for ethical
violations, and essentidly would not be before this Court presently. (Doc. 30 at 6). Although this
“traceable’ requirement may initidly creste ahigh hurdle for Plantiffs here, the Plantiffs reach this bar.
Indeed, the “injury-in-fact” of both self-censorship in being unable to answer and receive and publish the
CCA quedtionnaire, inadditionto the credible threat of disciplinary action, isdirectly tracegble tothe JIC's
and ASB’s Advisory Opinions for the smple clear fact that Plaintiffs would not be asking for this relief if
they did not fear prosecution for acting in contravention to the Advisory Opinions. See e.g. Kemler, 108

F. Supp. a 539. Thus, athough the Defendants claims may at the outset of analysis complicate the

4’As such, the J C Defendants claim that “it cannot be said that Plaintiffs are threatened with
imminent enforcement of the advisory opinion[,]” as*Plaintiffs ‘alegations of harm or injury are much
too attenuated to meet the requirements of standing.”” 1d. (ating Kemler, 2000 WL 1145842, *9; and,
Florida Ass n of Medical Equipment Deders, Med-Hedlth Carev. Apfd, 194 F.3d 1227, 1230 (11th
Cir. 1999)).
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Paintiffs causation andysisfor “injury-in-fact,” this Court does not need to reach that step, astheinitid
self-censorship resulting from the issuance of the Advisory Opinions provides adequate and solid grounds
upon which to find an “injury-infact.” Id. Assuch, the Defendants actions are indeed traceable to the
Hantiffs injuries.
C. Redressablelnjury

To find ganding for the Plaintiffs in this metter, this Court must determine that the Plaintiffs have a
redressable injury. Asto thisdement, the Plaintiffs contend thet their “injury-in-fact” isindeed redressable
by afavorable decision because the Advisory Opinionsin question, which dictate proper conduct to the
judiciary, establish an uncongtitutiona “as-gpplied” interpretation of the Canons. Additiondly, the
Pantiffs contend that the Advisory Opinions, athough technically non-binding, set the standard for proper
ethical conduct in thejudiciary, so that to act in direct contravention to the state agencies’ findings would
surely engender disciplinary action.

Incontrast, the Defendants argue that the Plaintiffs have failed to demonstrate withrespect to their
dleged injury that it is likdy, as opposed to merdy speculdtive, that the injury will be redressed by a
favorable decison. The Defendants, in support of this clam for an atenuated possibility of enforcement,
assert that their respective Advisory Opinions do not represent the law gpplicable to any judicid candidate
in answvering the questionnaire in that they are non-binding and are merdy what they claim--informa and
advisory. Indeed, the Defendants refer to the CANoNs which are dwaysin force, arguing thet the law is
represented by the CANoNs, which Plaintiffs have not chalenged, rather that in their Advisory Opinions,

so that regardless of the “enforcement policies’ of these Opinions, the Paintiffs would sill be under the
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same legd requirements with respect to responding to the questionnaire® (Doc. 18). Thus, the
Defendants generdly contend that the injuries asserted by the Plantiffs would be better redressed by a
direct chdlenge to the CaNoNS, through an dlegation that is uncongtitutiona on its face or as applied.
(Doc. 18 &t 12).

Here, thisCourt findsthat the Plaintiffs free speech rightshave been chilledthroughsaf-censorship
inthat eventhough the conclusonthat the Flantiffswould be disciplined may be attenuated, asit reliesupon
some contingencies, however, the fact that the Plaintiffs have aready had to redtrict their speech through
self-censorship, in not responding to, or receiving and publishing, the CCA questionnaire provides a
possible redressable injury. Therecord reveals governmenta restriction of speech that isregulatory in that
the JIC and ASB regulate the conduct of judges in the State of Alabama, and, the prospect of actua
enforcement of the Advisory Opinions, abeit unknown at this time, is not so attenuated by intervening
contingencies that the “injury-in-fact” requirement necessary to support standing cannot be satisfied,
especidly in light of the extant “injury-in-fact” of saf-censorship.

C. PRELIMINARY INJUNCTION
1. Federal Sandard For Preliminary I njunction

The “grant or denid of a preliminary injunction is a decison within the sound discretion of the

digtrict court.” See Sierra Club v. Georgia Power Co., 180 F.3d 1309, 1310 (11th Cir. 1999); United

“8The ASB Defendants also assert that even if this Court did render afavorable decision to the
CCA, “itisunlikely such adecision will redresstheir claim, as CCA does not have a First Amendment
right to receive responses to the questionnaire.” (Doc. 15). The ASB Defendants claim that to
conclude that the ‘ enforcement policy’ is the cause of the judicia candidate s failure to respond to the
CCA questionnaire “requires agreat ded of speculation and conjecture and carries the plaintiffs clam
beyond the redlm of concreteness required to invoke the jurisdiction of the federa courty,]” as under
the circumgtances, the named Plaintiffs lack standing. 1d.
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Statesv. Lambert, 695 F.2d 526, 529 (11th Cir. 1983). Federal courts have interpreted several common

law substantive requirements to apply whenmaking a prdiminary injunction determination. At the outset,
to grant suchaninjunction, the court does not need to find the evidence* postively guarantees afind verdict
in plaintiff’sfavor[,]” rather, the Eleventh Circuit providesthat a preliminary injunction will issue when the
movant shows. 1) substantia threet of irreparable injury if an injunction does not issue; 2) proof that the
threatened injury to movant outweighs the potential harm caused to the nonmovant; 3) the injunctionwould
not disserve public interests; and, 4) a substantia likelihood of successonthe merits. See Tefd v. Reno,
180 F.3d 1286 (11th Cir. 1999), reh' g and suggestionfor reh’ genbanc denied by 198 F.3d 265 and cert

denied by 120 S. Ct. 2657; Northeastern Florida, 896 F.2d at 1284; Levi Strauss & Co. v. Sunrise Int’|

TradingInc., 51 F.3d 982, 985 (11th Cir. 1995); McDonald' sCorp. v. Robertson, 147 F.3d 1301, 1306

(12th Cir. 1998); Cunningham v. Adams, 808 F.2d 815, 819 (11th Cir. 1987); and Cand Auth. of the

State of Florida. v. Callaway, 489 F.2d 567, 572 (5th Cir. 1974). Indeed, thefedera court “must exercise

itsdiscretion in light of the[sg] four prerequisites for extraordinary relief of aprdiminary injunction.” See

Nnadi v. Richter, 976 F.2d 682, 690 (11th Cir. 1992). As such, this Court is guided by the Eleventh
Circuit’s preliminary injunction standard and finds as follows.
2. Application

Pursuant to Fep. R. Civ. P. RuLE 65, Flantiffs ask this Court to prdiminarily enjoin the Defendants

from enforcing their respective “enforcement policies,” dlegedly contained in the JIC and ASB Advisory

Opinions at issue, by filing or consdering disciplinary complaintsbased onthesefindings. The Defendants

request that this Court deny injunctive rdlief because the Plaintiffs have faled to meet the standard for

issuance of a preliminary injunction.
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a. Irreparable Harm®

In establishing irreparable harm,*® the Plantiffs argue that the enforcement policy congtitutes an
uncondtitutiona infringement on PantiffS FIRST AMENDMENT rights of speech and association, as
“Faintiffs are suffering the loss of First Amendment freedoms which, for even minima periods of time,
condtitutes irreparable harm.” (Doc. 1 15). Plaintiffsassert the balance of hardships“tipsin the movants
favor because of the core political speech at issue and the lack of a narrowly tailored means of
accomplishing a compelling government interest in regulating the same.™* 1d. 1 6.

The Fantiffs argue that as long as the “enforcement policies’ of the JC and ASB Advisory
Opinions remaininplace, the Aantiffs will suffer irreparable injury asnether the judicia candidates not the
CCA will be able to engage in their protected speech, dueto a fear of enforcement of the Sate “policy”
agang them. (Compl. 1 2). Paintiffs emphasize that the general eection in November is “fast
approaching[,]” but that as aresult of the Advisory Opinions, saverd judicid candidates have refused to

answer the CCA questionnaire dthough they would like to, so that they may inform the voters about their

“9The detailed arguments establishing grounds for making an irreparable harm determingtion
were aso expounded in this Court’s Smilar assessment of “injury-infact” for sanding. See infralll. B.

AN injury isirreparableif it cannot be undone through monetary remedies. See Spiegd v.
City of Houston, 636 F.2d 997 (5th Cir. 1981), reh’g denied by 641 F.2d 878; and, Ferrero v.
Associated Materias Inc., 923 F.2d 1441, 1449 (11th Cir. 1991).

SIPaintiffs state they would like to engage in their condtitutiona right of free speech to comment
on legd and palitica matters of import to the voters, and that Plaintiff CCA would like to receive the
speech prohibited by the enforcement policy before the November 2000 genera election in order to
publish certain responses by the judicid candidates.
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views> |d. at 3-4. Incontragt, the Defendants arguethat thereisnoirreparableinjury to either thejudicia
candidates or the CCA, contending that the CCA “isresponsible for placing itsdf in its present position”>3
and, the possibility of disciplinary action resulting from their Advisory Opinions depends upon “various
contingencies” (Doc. 18).

Spedifically, citing Buckley, 424 U.S. at 14, 52-53, Millsv. Alsbama, 384 U.S. 214, 218 (1966),

and, Buckley v. lllinais, 997 F.2d at 231, the Pantiffs contend that judicial candidates should have the

unfettered opportunityto maketheir viewsknown, as“[wjhileit istrue that ‘the principle of impartia justice
under law is strong enough to entitle government to redtrict the freedom of speech of participants in the
judicid process, [it is] not so strong as to place that process completely outside the scope of the
condtitutiona guaranty of freedom of speech.’”” (Compl. & 8). Plaintiffs argue that if the government

decides to redtrict free speech rights of judicia candidates and the CCA, it must do so in a way that

S2Plaintiffs note that other judicia candidates answered the questionnaire, but have since
requested the CCA not publish the answers due to afear of charges being brought against them for
Canonsviolations. (Compl. a 3-4).

53The JIC Defendants assart that in 1998, the CCA contacted the Judicia Oversight Committee
and suggested that a CCA questionnaire proposed at that time, might violate the CANONS, and that at
the request of the CCA, the Committee reviewed it and agreed it would be impermissible and offered
to cooperate with the CCA to develop an acceptable one. (Doc. 18 at 16-17). The J C Defendants
note that “[s]ince that time the CCOA has had many opportunities to contact the . . . Committee and to
develop a dialogue which would lead to an acceptable questionnaire];]” however, the CCA “has not
taken those opportunities.” Id. a 17. The JC Defendants thus argue that:

[r]ather than digtributing it in atime and way in which dl parties could take sufficient time to
thoroughly consider, and perhaps provide positive feedback on, the questionnaire, the CCOA
elected to wait until August 30 to mail the questionnaire to judicia candidates. They then
ingsted that the candidates respond . . . no later than September 10. Their drategy in this
regard is unknown, but certainly raises a sgnificant suspicion that it was directly caculated to
creete the sense of urgency and darm which the CCOA now claims.
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recognizes the candidates' right to campaign speech, the CCA’ sright to receive and publishsuch speech,

and the concomitant right of the public to be informed. 1d. at 9 (citing ACLU, 744 F. Supp. at 1097).

Moreover, the Plaintiffs assert that the judicia candidates and the CCA have aready been
irreparably harmed through self-censorship, inthat they are prohibited from expressing and publishing their
views on matters of public concern and will continue to be harmed, because they must say nothing about
their views unlessthey wish to face ethical charges. (Compl. a 13). To meet the standard for finding an
irreparable injury, the Rantiffs must show that an irreparable harm or injury will be suffered unless the
injunctionissues. Here, this Court must keep in mind the specid nature of this case and the understanding
that “[i]t is well settled that the loss of Firss Amendment freedoms for even minimal periods of time
constitutes irreparable injury justifying the grant of a preliminary injunction.” See Cate, 707 F.2d
at 1188; and, Elrod, 427 U.S. at 373 (1976)) (emphass added). It has aso been noted that “direct
pendization . . . of Firss Amendment rights congiitutes irreparable injury” for granting preliminary

injunctions. Id. “In short, irreparable harm is not difficult to establish when the impairment of First

Amendment rightsisat issue.” See Butler v. Alabama Judicid Inquiry Comm'n, 2000 WL 1336618, *6
(M.D. Ala Aug. 3, 2000). This Court agrees and finds that due to the speciad nature of this claim, the
rightsit invokes, and the time frame involved, the Court must find irreparable injury asthe Plaintiffs free
gpeech rights, abeit through self-censorship, have been restricted since the issuance of the JIC and ASB

Advisory Opinions>*

>Notably, here, the Plaintiffs were prohibited from filling out and sending in the CCA
guestionnaire, pursuant to JIC and ASB Advisory Opinions stating thet to do so would be a violation of
the ALABAMA CANONS. Although there has been no direct punishment & this time againgt Plantiffs,
the Plaintiffs contend that the Advisory Opinions crestes a chilling effect on judicid issuesand is
uncondtitutiona because it pendizesthe FIrRsT AMENDMENT rights of the judicid candidates and thus
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This Court finds that the Plaintiffs have adequately established that they have sustained and may
continue to sudain irreparable injury unless the Defendants are enjoined from enforcing the Advisory
Opinions. This Court is guided by the U.S. Supreme Court’s determination that any loss of HRsT
AMENDMENT freedoms--even for minima periods of time--can condtitute irreparable injury. See Elrod

v. Burns, 427 U.S. 347 (1976); and, New Y ork Times Co. v. United States, 403 U.S. 713 (1971). The

Eleventh Circuit hassmilarly held that on-going violations of the FIRsT AMENDMENT condtituteirreparable
injury because chilled free speech, due to its intangible nature, cannot be redressed through monetary

damages. See Cheffer, 6 F.3d 705; and, Cate v. Oldham, 707 F.2d 1176, 1189 (11th Cir. 1983).

Here, the Plaintiffs are not only subject to salf-censorship, but additionaly risk disciplinary action
for what might later be deemed entirely ethical conduct. The irreparable harm caused by the restraint
placed upon the Pantiff’s FIRsT AMENDMENT freedoms cannot be remedied by an award of monetary
damages, as the Fantiffs have aready engaged in self-censorship and fear another injury in the form of
disciplinary action. Therefore, irreparable injury must be assumed in this FIRST AMENDMENT context.

b. Balance of Harm

I ndetermining the propriety of a preiminary injunction, federal courtsmust bal ance the prospective
harm to the respective parties. Plaintiffs contend that the harm to them in not being able to exercise ther
free gpeech rights outweighs the harm to the Defendants, as the Fantiffs have suffered and will continue
to suffer, irreparable harmand can do nothing, while the Defendants may continue to prohibit comment by

candidates by enforcing the CanoNs and the RuLes. (Compl. a 14). Paintiffs argue that “this broad

conditutes irreparable injury. As such, this Court, without reaching the merits of that contention, finds
that for purposes of granting a preliminary injunction, the Plaintiffs have suffered irreparable harm.
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prohibition on free speech is an irreparable harm to Flantiffs substantidly outweighing the harm a.. . .
Prdiminary Injunction would cause Defendants.” 1d.

In addressing the balance of harm as to the concerned parties, the Rantiffs must show that the
threatened injury to the movant outweighs whatever damage the proposed injunction may cause the
opposing party. See Butler, 2000 WL 1336618, * 7. Here, if this Court grants the motion for preliminary
injunction, the only harm that would seem to accrue to the Defendants would be addlay in their ability to
prosecute and seek sanctionsagaing the Plaintiffs if they intend to do so, inthe Court of the Judiciary. This
Court finds, for the purposes of a prdiminary injunction, that the loss of FIRST AMENDMENT freedoms
dlegedly suffered by the Plaintiffs condtitutes an inordinate amount of harm to them as the November 7,
2000, dection is near and the candidates wish to have the voters apprised of their positions before said
date. Assuch, thisleadsthis Court to find that greater injury would be inflicted upon the Plaintiffs by the
denid of theinjunction than would be inflicted upon the Defendantsin granting one.

Indeed, asfederal courtsfrequently note any potentia hardship to the partiesindeterminingwhether
to grant apreiminary injunction, to ascertain the harmthat deferring review will causeto seeif it outweighs

the bendfits it will bring the agency and the court, this Court notes asfollows. See Kemler, 108 F. Supp.

2d a 542. Here, this Court is influenced by the hardship element, as to outweigh deferra, the
postponement of judicid review “mug impose a hardship on the [plaintiff] that isimmediate, direct, and
ggnificat.” 1d. The Plantiffs argue that their rluctance to fill out the CCA questionnairesin full or & al
and the inability of the CCA to receive and/or publish the speech, results in saf-censorship which sems
from afear of adverse consequencesfromthe potentia enforcement of JIC and ASB Advisory Opinions,

condituting a hardship; and, further, that they will continue to suffer this hardship so long as this Court
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defers adjudication of the dlamsraised. Although this Court will not at this time reach the merits of this
claim, this Court doesfind that due to the particular exceptiona circumstances of this case, involving vitd
condtitutiond rights which a federa court has an obligation to protect and preserve coupled with an
extremdy short time frame in which to provide any remedy, a much greater hardship will result from
deferring judicid review to the Plaintiffs, and that the Sgnificance of that hardship is heightened by the fact
that the Plaintiffs could face disciplinary action, due to the Defendants possible enforcement of the
Advisory Opinions.

c. PublicInterest

I nassessing whether or not a court should issue a preliminary injunction, the public interest insuch
an issuance is afactor for consderation. Plaintiffs claim that the public’sinterest will be greaily served by
the issuance of a prdiminary injunction, as the public will be able to make informed choices among
candidates for office, is valid.® 1d. (citing Buckley, 424 U.S. a 14-15). In contrast, the Defendants
contend that a preliminary injunctionwould cause serious harmto the public interests, the Defendantsargue
that “Paintiffs have not, and cannot, bear the burden of thisrequirement.” (Doc. 18 at 18). Moreover,
the Defendants™® argue that “the CCOA is svimming upstream” againg the tide towards changing the
system to remove political angles from judicid races, in that “[i]ts questionnaire encourages political

posturing and pandering by judicid candidates and to force al candidates into grict ideological niches”

*Paintiffs argue the policy thwarts the Plaintiffs interest in informing the public on legd and
political issues of great public concern, particularly during eection time, so that the public’ sinterest
would best be served by issuance of aprdiminary injunction, enjoining the enforcement of the JC and
ASB palicy. Id. at 15.

%The ASB Defendants cite the same arguments.
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1d. Specificaly, the Defendants argue that “[w]hile the CCOA has argued for an [Sic] free exchange of
idess, its questionnaire does not call for such exchangel;] [r]ather, its questionnaire redtricts the free
exchange of ideas and forces candidates to place themsalves in ideologica categories drawn drictly
according to the interests of the CCOA.” Id. The Defendants dso clam that “[t]he advisory opinion
promotes aconsderably moreimportant principa, whichisthe dignity, independence and credibility of the
judiciary.” 1d. Assuch, the Defendants clam that an injunction®“would not only undermine the legitimate
and compdling interests of the state, but it would aso undermine the Commission’ sreasonable procedures
and the confidence which citizens of this ate would have in their judiciary.” 1d. at 18-19.

This Court finds that the public interest will not be disserved by a granting of a preliminary
injunction. Notably, in making a proper preliminary injunction assessment through balancing the public’s
interest againg the Plaintiffs, the Plaintiffs must establish that if one is issued, the injunction would not be
adverse to the public interests. See Butler, 2000 WL 1336618, * 7. Here, for purposesof aprdiminary
injunctionand without reaching the merits of this action, this Court finds that the public interest will not be
adversely affected by the issuance of a preliminary injunction. Insteed, “the public interest iswell served
whenthe application of potentialy uncongtitutiona laws is enjoined and when duly eected offiads are not
hindered from performing their dutiesby suchlaws.” See Butler, 2000 WL 1336618,*7. Indeed, “[t]his

is especidly true when, as here, the core principles of the First Amendment are at issue” Id.
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d. Likelihood of Successon the Merits

In order to preserve specific vita condtitutiond rights when emergency interim rdlief is at issue, it
is not merdly a matter of ingantaneoudy waving the discretionary magic wand and hoping for a desired
result. Insteed, it is a matter of following the focused and steady hand of federa jurisprudence, which
wavesin aparticular directed fashion, over the seemingly bottomless FIRST AMENDMENT hat, to thus pull
out the gppropriate and yet often proverbid preliminary injunction “rabbit.” Thus, after muchdeliberation
this Court finds that it does not need to render adeterminationasto the substantia likdihood of Plaintiffs
success on the merits. Specificdly, there is no such necessity as even though thisdement isavita onein
preliminary injunction determinations, due to the materia change inthe nature of the CCA questionnaire,>’
coupled with the gravity of the injury-in-fact and irreparable injury to the Plaintiffs manifesting a need for
immediate interim relief, this Court will refrain fromaddressing the merits as this case has been altered by
the factua change stated and addressing the meritsmight ingppropriately suggest afuturefinding at the state
leve. Thus, this Court will exerciseits discretion very narrowly under the Pullmanabstention doctrine and
refrain from making adeterminationon the Plaintiffs substantia likelihood of success on the merits at this
time.

Thereisa*“specid duty of federd courtsto vindicatefederd rights, especidly when the chdlenge
is that a statute on its face is repugnant to the first amendment[;]” however, here, there has been no
chdlenge to the CANONS on their face, as the Raintiffs dlege only an unconstitutiona “as-applied”

interpretation of the CANONS to the factudly specific 30 question CCA questionnaire at issue. See

5’In that the CCA has stricken half of itsorigina questions upon which the JC and ASB made
its preliminary determination.

47



Zwickler v. Koota, 389 U.S. 241 (1967). The U.S. Supreme Court has held that “ the abstention doctrine

isinappropriate for casesin which the statute is judtifiably attacked on its face for an ‘overbreadth’ that
abridges free expression[;]” here, however, thisis not the issue, as there has been no facid attack on the
CANONSs themsalves and no “overbreadth” contentions. 1d. at 396.

Indeed, pursuant to Pullmen, district courts have discretionto abstain whenthey arepresented with
both afedera conditutiond issue and an unsettled issue of state law whose resolution might narrow or
diminatethe federd condtitutiond question. Notably, the twin purposes of Pullmanareto avoid “ needless
friction with state policies’ and to avoid unnecessarily deciding federd condtitutional questions. See
Pullman, 312 U.S. & 500. Additiondly, in determining whether this Court should exercise its discretion
to abstain under Pullman, several preconditions must be met: 1) uncertainissues of state law underlying the
federd condtitutiond clam mug exist; 2) state law issues subject to state court interpretation that could
obviate the need to adjudicate or substantidly narrow the scope of the federd congtitutiondl claim must be
present; and, 3) an erroneous congtruction of state law by the federal court would disrupt important state

policies. 1d.; and, Fleet Bank, National Ass'n v. Burke, 990 F. Supp. 50, 53 (D. Conn. 1997) (finding

that there must be an unclear state law issue, determination of the federd issue must depend upon the
interpretation given to the ambiguous stateissue, and the state law must be susceptible to an interpretation
that would avoid or modify the federal conditutiond issue). However, courts have observed that

“abstentionisreservedfor ‘ very unusud or exceptional circumstances.”” See Williamsv. Lambert, 46 F.3d

1275, 1281 (2d Cir. 1995), stay vacated by 46 F.3d 1275, on remand to 902 F. Supp. 460 (S.D.N.Y.
1995). As such, thefinding for Pullman abstention is case-by-case dependent.

Moreover, in the context of FIRST AMENDMENT clams, Pullman abstention has generdly been
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disfavored where state statutes have been subject to facid chalengesand that even where abstention has
been required despiteadamof facid invaidity, the plaintiffs were not chalenging the application of Sate

law to prohibit aspecific example of dlegedly protected expression. See Dombrowski v. Pfister, 380 U.S.

479, 489-90 (1965), Babbitt v. United Farm Workers Nationa Union, 442 U.S. 289, 307-312 (1979).

Indeed, “[i]f abstention is normdly unwarranted where an dlegedly overbroad state statute, chalenged

facidly, will inhibit alegedly protected speech, it isevenlessappropriate. . . where such speech has been

specificaly prohibited. See Bad FrogBreweryv. New Y ork StateLiquor Auth., 134 F.3d 87, 94 (2d Cir.
1998). Here, again, Alabama state statutes are not the subject of facia challenges.

In the indtant case however, the facts reved exceptiona and specid circumstances which suggest
abstention is proper, as the facts pose an important congtitutiona issue regarding the scope of the FIRsT
AMENDMENT right to free speech among judicid candidates and the CCA in the State of Alabama®®
Even so, though proper grounds may exist for Pullman, it is gill within the digtrict court’s discretion to
determine whether the Pullman abstention doctrine isto be used. Indeed, Pullmen is only applicable in
“gpecid circumstances,” as abgtention is to be invoked sparingly in actions involving aleged deprivations

of FIRST AMENDMENT rights, evenwherethe state law at issue has not beenresolved by the state supreme

%N otably, the Supreme Court of Alabama has never interpreted the FIRST AMENDMENT in
light of the type of facts with which this Court is now confronted. It is unsettled, as a matter of Sate
law, whether state officids who have been sued in ther individua and officid capacities for establishing
aleged uncondtitutiona enforcement policies, may be acting in violation of the FIRST AMENDMENT
when they interpret the Canons “ as-gpplied” to specific facts. Moreover, due to the materia changein
the type and number of questionsin the CCA survey (from 30 to 15), the JIC and ASB date entities
overseeing the conduct of the judiciary, have not yet had the opportunity to provide a determination as
to the remaining questions at the state level. Hence, this Court is confronted with facts presenting an
important federd congtitutiond issue and an unsettled question of state law which, when answered, may
make find resolution of the condtitutional question unnecessary. Thus, the generd consderations
underlying the Pullman doctrine of abstention are therefore, applicable.
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court. See Kusper v. Pontikes, 414 U.S. 51, 55 (1973); Zwickler, 389 U.S. 241, 252 (1967); and,

Harmanv. Forssenius, 380 U.S. 528, 534 (1965). Becausethecaseat bar isaFIRST AMENDMENT dam
coupled withandlegation of an immediate and ongoing irreparable injury, and consdering the great costs
whichwould be imposed by acomplete abstentioninthis matter, this Court will only abstain asto the very
narrow determination onthe Plantiffs likelihood of success onthe meritsregarding the 15 remaining CCA
questions, asthe Plaintiffs injuries are such asto require interim relief.

As such, here, there exist specia circumstances, so that before this Court will even entertain the
notion of reaching the merits of Plantiffs damsto show the “ substantia likelihood” preliminary injunction
element, the threshold issue of whether under the Pullman standards, abstention from deciding the claims
assarted by the Plaintiffsin favor of a state court resolution of certain unsettled questions of State law, is
proper, mud first be addressed. This Court notes that Pullman abstention may be proper “[w]here
resolution of the federa conditutional question is dependent upon, or may be maeridly dtered by, the
determinationof anuncertainissue of state law. . . .” See Dukev. James, 713 F.2d 1506, 1510 (11thCir.
1983). InDuke, the court noted that abstentionisinappropriate only “whenstate law isclear.” See Duke,
713 F.2d a 1510. Here, it is by no means clear that the JC and ASB chalenged Opinions and
“enforcement policies’ comport with the ALABaAMA CANONs and/or the U.S. ConsTITUTION, which
reveds an unsettled question of state conditutiond law which may moot Plaintiffs federal congtitutiona
clams and presents aclassic case for abstention.

The Plaintiffs argue in oppogition to abstention onthe groundsthat the inevitable delay inobtaining
afind resolution of their damswill result in irreparable harm to their FiIRsT AMENDMENT interests. This

Court agreesthat atota abstention here would be indeed ingppropriate and inflict continued injury on the
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Paintiffs, however, apartia and very narrow abstention is more appropriate. The U.S. Supreme Court
has noted that Pullman abstention should be cautioudly gpplied in FRST AMENDMENT damsas.
[t]hese principles [limiting abstention] have particular Sgnificance when, asinthis case, the attack
upon the statute on its face is for repugnancy to the Firsds Amendment. In such caseto force the
plantiff who hascommenced afedera actionto suffer the delay of a state court proceedings might
itsdlf effect the impermissible chilling of the very congtitutiond right he seeks to protect.
See Zwickler, 389 U.S. at 252; and Cate, 707 F.2d at 1184.
Indeed, this Court notes that Pullman abstention is not dways ingppropriate where HRsST

AMENDMENT rightsareraised. Asin Harrison v. NAACP, 360 U.S. 167, 79 S. Ct. 1025, 3 L.Ed.2d

1151 (1959), abstention was proper because the state statutes had not yet been interpreted by the state
courts and were thus in the courts view fairly susceptible to congtitutional construction.®® Here, the
condtitutiondity of JC and ASB Advisory Opinions interpreting the CANONS “as-gpplied” to result in an
“enforcement policy” hasnot yet been before any Alabama state agenciesor statecourtsand the new CCA
questionnairewithonly fifteen (15) questions has not been before the state of Alabama sJIC and/or ASB.

As such, “in caseswhere abstentionis otherwise indicated under the Pullman doctrine, but where
plantiffswill suffer irreparable harm if the challenged law is enforced while state law questions are litigated
in state court, the ditrict court retains the power to grant whatever interim relief is necessary to protect

plaintiffs during the period of abtention.” See American Booksdllers Ass n Inc. v. Webb, 590 F. Supp.

677,685 (N.D. Ga. 1984). Although thereisno pending litigetioninstate court inthis case, because state

SAdditiondly, in Babbitt, 442 U.S. at 306-312, the Supreme Court ordered a district court to
abstain where certain provisons of a date satute challenged on FIRST AMENDMENT grounds were
found to be susceptible to condtitutiona construction; the court aso recognized the possibility of
granting interim relief againgt enforcement of the chalenged statute in order to mitigate the impact of
abgtention on their pursuit of congtitutionaly protected activities.
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questions and state policiesasinterpreted by state entities are involved, the Flantiffs concerns that adelay
entailed with compl ete abstentionwill result ina serious chilling effect onthelr exercise of free speechrights,
can be adequatdly addressed by considering the propriety of interim relief so that the interests underlying
Pullman abstention are protected, but concurrently, the principle that federal courts bear primary
responghility for the protection of federa rights will also be upheld. Id. at 685-86.

Notably, in addressing whether interim relief is appropriate in the formof a preiminary injunction
here, “ancther factor [which is found to be persuasive and] unique to abstention cases [which] must be

taken into account,” American Booksdllers, 590 F. Supp. a 686, in that “insofar as the decision to grant

interim relief restsin part on apreliminary evauation by the Court of the merits of plaintiffs case, it may
conflict to some extent withthe abstentioninterestsin avoiding unnecessary condtitutional decison making
and having state courts decide issues of state law.” 1d. Assuch:
a court considering interim relief in an abstention case should assiduoudly avoid any
unnecessary comment onthe meritsof plaintiffs’ claims, sinceany preliminary ruling on the
merits ‘might be perceived by the state court as an attempt to force it to decide state law
guestions in accordance with the federal court’ s intimations.’

1d. (emphasis added).

As the American Booksdlers court held asto abstention:

[t] he Court should ook first to the comparative injuries of the parties. Wherethe balance
of harms s tilted heavily in favor of plaintiffs, then the court may grant interim relief
without determining the likelihood of plaintiffs' success on the merits, aslong as plaintiffs
have raised substantial questions presenting fair grounds for litigation. . . . Where, onthe
other hand, the balance of harms tips decidedly toward defendants, interim relief will be judtified
only if the court can be practicaly certain that plantiffswill prevail on the merits, and plaintiffs also
will suffer a least some sgnificant harm in the aosence of such rdlif.

1d. (Citing11 C. WRIGHT AND A.MILLER, FEDERALPRACTICEAND PROCEDURE 8§ 2948 at 453-54 (1973
& Supp. 1984)).

52



Here, theissuance of a preliminary injunction is proper asthe “baance of harmsistilted heavily in
favor of plantiffs’ in light of the irreparable injury and short time frame within which a state remedy might
be provided, so that this Court “may grant interim relief without determining the likelihood of plaintiffs
successonthe merits” because Plantiffs have indeed “raised substantial questions presenting fair grounds
for litigation.” Specificdly, this Court’s review of the fifteen (15) question CCA survey questionnaire at
issue readily reveds, through just three examples® that the Pantiffs have substantial condtitutiond
questions presenting far grounds for litigation againgt the JC and ASB, as their respective Advisory
Opinions interpretations of the CANONS “as-gpplied” to the entire questionnaire are arguably violative of
the Plantiffs ArRsT AMENDMENT rights. Indeed, the Court need only examine a few of the questionsin
the CCA questionnaire to determine whether there arefair groundsfor litigationthat the blanket prohibition
in the JC Advisory Opinion, against answering any of the questions, is too broad to survive HRsT
AMENDMENT sCrutiny.

For ingtance, question number five (5), deding withwhether the judicid candidate’ sfathor religion
should play any role in his or her judicid decison, hardly seems to evoke the type of harm any of the
CANONS are designed to protect against. A judge should be aleto rely on hisor her faith or religionin
his or her profession without it: 1) necessarily implicating an issue likely to come before them in hisor her
judicid capacity (CANONS 7B(1)(8), 7B(1)(c), and 3A(6); 2) showing disrespect for, or an indication of
anunwillingnessto comply with, the law (CANON 2A); or, 3) indicating that the judge would somehow not

be impartid or diligent in hisor her duties (CanoN 3 and CANON 7B(1)(c)).

%9Because this Court finds “fair grounds for litigation” in three (3) of the fifteen (15) quetions, it
IS not necessary to reach any discussion asto the remaining twelve (12) questions, as the three
addressed herein provide adequate support for Flaintiffs clams.
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Additiondly, question number sixteen (16), which explicitly recognizes ajudge s duty to drictly
construe and enforce the acts of the legidature, asks the candidate whether, for mora or religious reasons,
they are opposed to the establishment of gambling inthis state for any reasons. Again, athough the answver
to this question (either agreeing or disagreeing) might, asthe Advisory Opiniongtates, “tend to embrail the
judicid candidate in politica debate that is ingppropriate to the dignity of judicia office’ and therefore
“places the judge in the role of apalitica advocate™®! under CanoN 2A and 3A(1), areading of thosetwo
provisons leaves enough question as to whether they prohibit such a ampligic answer, that after a full
hearing, in the appropriate state, on the merits of that interpretation, there is a substantial question
presenting fair grounds for litigation.

Findly, asto question number twenty-six (26), the candidate is only asked whether they would
have any philosophica objections to reducing an excessive verdict. Again, despite the JC Advisory
Opinion's finding that responses to such questions may give the impression that “the candidate would
disregard contralling judicia authority [and]. . . encourage disrespect,”®? there appearsto be nothing either
impliat in the questionthat would suggest the candidate has a fixed legd opinionone way or another about
the subject, or that they would or might not follow the law, if and when a Stuation might be presented to
them asajudge. Indeed, areading of CANON 7B(1)(c) does not suggest to this Court that responding to
such a question, as the ASB Advisory Opinion holds, means the candidate has thus “announce[d] in

advance [their]. . . conclusions of law on issues [they] . . . would be called upon to decide as ajudge.”®

61See JIC Ad. Op. 00-763 at 2.
62|_d.

63See ASB Ad. Op. a 2.



As such, this Court finds that these three (3) brief examples demondtrate that the JC Advisory
Opinion's conclusion that the CANONS “do not permit” a candidate to respond to any of the CCA
questions coupled with the ASB Advisory Opinion’s conclusons that the CANONS dictate that “any
response to such questions would congtitute a direct violation,”®* when balanced againgt the candidate’s
FIRSTAMENDMENT rightsto free speech, demonstrate “far groundsfor litigation” as to the congtitutiondity
of these “as-gpplied” interpretations.

CONCLUSION

“Congress shal make no law . . . abridging the freedom of speech.” See U.S. CONST. AMEND.
[. “A judge must avoid al impropriety and appearance of impropriety[,]” as because “[h]e must expect
to be the subject of constant public scrutiny[,]” it is noted that “[h]e must . . . accept redtrictions on his
conduct that might be viewed as burdensome by the ordinary citizen and should do so freely and
willingly.”®® Here, “we study the day before yesterday, in order that yesterday may not paralyze to-day,
and to-day may not parayze tomorrow.”®®

Accordingly, this Court finds*” and it is hereby ORDERED that Defendants motions to dismiss

are due to be DENIED; Paintiffs Motion For Preliminary Injunction is due to be GRANTED on the

64le_
®ALABAMA CANONS OF JUDICIAL ETHICS, CANON 2A (Commentary).

%6See FREDERIC WILLIAM MAITLAND, SURVEY OF THE CENTURY, IN |1l THE COLLECTED
PAPERS OF FREDERIC WILLIAM MAITLAND 439 (Cambridge: The University Press, 1911).

$"This Order and ruling, granting the preliminary injunction, is a very narrowly tailored
determination which gpplies to the candidates for judicia office in the State of Alabama s November 7,
2000, generd dection.
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aforementioned narrow grounds in thet this Court ABST AI NS frommegking a determination on the merits
of the Paintiffs dams and instead finds that Plaintiffs have raised substantial questions presenting fair
grounds for litigatiorf® and thus ORDER S that the above-styled Defendants, J C named members and J.
Anthony McLan (sued in hisofficia capacity as ASB Generd Counsdl), are hereby ENJOINED from
the date of this Order, fromenforcing or atempting to enforce the JIC and/or ASB Advisory Opinions, or
ALAaBAMA CANONS OF JuDICIAL ETHICS, againd the Plaintiffs, for responding to, and/or receiving and
publishing the CCA fifteen (15) question survey questionnaire,®® so that these Defendants are prohibited
fromcommencingor conducting any investigations or initiating complaints concerning any state of Alabama
judicid candidate for the November 2000 dection, as well as from initiating proceedings regarding

disciplinary proceduresadministered by the Alabama Disciplinary Commissonagaing any such candidate.

Findly, dl further proceedings inthis matter are STAY ED, and this Court RET AINSjurisdiction,

8pPyrsuant to England v. L ouisiana State Bd. Of Medica Examiners, 375 U.S. 411 (1964) and
Fields v. Sarasota Manatee Airport Auth., 953 F.2d 1299, 1304 (11th Cir. 1992) (holding that a
federd court litigant who isforced into state court under Pullman may reserve aright to return to federa
court in that the plaintiff can preserve the right to the federa forum for federd dams by informing the
date court of hisor her intention to return following litigation of the state dlaimsin the Sate court) and
Government and Civic Employees Organizing Comm., CIO v. Windsor, 353 U.S. 364 (1957) (holding
that afederd digtrict court should retain jurisdiction until al efforts to obtain adjudication on
condtitutiona questions have been exhaugted in the state courts), asthis preliminary injunction grants
interim relief to the Plaintiffs as of the date of this Order, the Plaintiffs may subsequently choose to
proceed to the Alabama state courts or the relevant Alabama state agencies for a determination of their
gate condtitutiona claim as well as a congtruction of the chalenged portions of the CANONS “as-
goplied” through the JC and ASB Advisory Opinions, in light of their federal condtitutiondl claims and
the newly crafted fifteen (15) question CCA survey questionnaire.

This Order and ruling does not in any way apply to the fifteen (15) questions that were
ddeted from the origind thirty (30) question CCA survey questionnaire.
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not for the purposes of providing for a hearing on the merits, because granting this preliminary injunction,
if there is compliance, should obviate the need for future proceedings, but to ensurethat the parties comply
withthis narrowfinding of this Order and do not act inviolationof any of itsdirectives, have the opportunity

to pursue their available state remedies,” and for such

M oreover, athough not on point to the case at bar as no disciplinary proceedings have
commenced or are pending, this Court notes that the U.S. Supreme Court held in Middlesex County
Ethics Comm’'n v. Garden State Bar Assoc., 457 U.S. 423 (1982), on remand to 687 F.2d 801 (3d
Cir. 1982), and asinterpreted in Butler v. Alabama Judiciary Inquiry Comm’'n, 2000 WL 1336618,
*2-6 (M.D. Ala. Aug. 3, 2000), (holding that Justice Harold F. See, Jr., of the Alabama Supreme
Court established a substantid likelihood of succeeding at tria on contentions that the CANONS, which
formed the basis of judicid disciplinary proceedings againg him, violated his FRST AMENDMENT rights,
to warrant the issuance of a preiminary injunction and finding that Y ounger abstention was not proper),
that “[a]bgtention is based upon the theory that *[t]he accused should first set up and rely upon his
defense in the gate courts, even though this involves a chdlenge of the vdidity of some datute, unlessit
plainly appears that this course would not afford adequate protection.””
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other proceedings as may be necessary, depending upon state resolution of these issues.™

DONE thisthe day of October, 2000.

CHARLESR.BUTLER, JR.
CHIEF U.S. DISTRICT JUDGE

"Pursuant to Windsor, 353 U.S. 364, this Court will retain jurisdiction until al effortsto obtain
adjudication on congtitutiona questions have been exhausted a the state leve.
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